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September 10, 2009 600,000-003

VIA FACSIMILE AND COURiER WRITERS DIRECT DIAL

(z3) 430-6005

The Honorable Elizabeth Dougherty
V. RIVERS I-M.IL ADDRESS

Chairman, National Mediation Board
rsiegel@oinm.com

1301 K Street, NW; Suite 250
Washington, D.C. 20005

The Honorable Harry Hoglander
Member, National Mediation Board
1301 K Street, NW; Suite 250
Washington, D.C. 20005

The Honorable Linda Puchala
Member, National Mediation Board
1301 K Street, NW; Suite 250
Washington, D.C. 20005

Re: Airline Industry Preliminary Response to Unions’ Request for Fundamental
Change to Majority Rule Voting Process

Dear Chairman Dougherty and Members Hoglander and Puchala:

I am writing on behalf of the Air Transport Association of America, Inc. (“ATA”)’ in
response to the September 2, 2009 request by the Transportation Trades Department, AFL-CIO
(“TTD”) that the National Mediation Board (“NMB or “Board”) fundamentally change the
“majority rule” voting process which has been in effect for 75 years. The Board has rejected
proposals to switch to a “minority rule” voting process, as requested by the TTD, in at least four

ATA is the principal trade and service organization of the major scheduled air can-iers in the
United States. ATA member airlines’ labor relations are governed by the Railway Labor Act. ATA
Members are: ABX Air, Inc.; AirTran Airways; Alaska Airlines, Inc.; American Airlines, Inc.; ASTAR
Air Cargo, Inc.; Atlas Air, Inc.; Continental Airlines, Inc.; Delta Air Lines, Inc.; Evergreen International
Airlines, Inc.; Federal Express Corporation; Hawaiian Airlines; JetBlue Airways Corp.; Midwest Airlines,
Inc.; Southwest Airlines Co.; United Airlines, Inc.; UPS Airlines; and US Airways, Inc. ATA Associate
Members are: Air Canada; Air Jamaica, Ltd.; and Mexicana.
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prior decisions, including most recently in April 2008 in response to a request from the
Association of Flight Attendants-CWA, a member of TTD.

Under the “majority rule,” a majority of the members of a craft or class must
affirmatively vote in favor of union representation, whereas under the “minority rule” requested
by the TTD, a minority of the members of a craft or class could select a representative. The
Board has previously detenriined that this requested new voting process would be a
“substantive” and “fundamental” change to the NMB’s voting procedure that is neither
“mandated by the [Railway Labor] Act” nor “essential to the Board’s administration of
representation matters.” Delta Air Lines, mc, 35 N.M.B. 129 (2008); Chamber of Commerce of
the United States, 14N.M.B. 347 (1987).

The ATA is firmly opposed to the requested change, for reasons that it will set forth in
detail in the appropriate forum and according to the appropriate process. To say it directly and in
summary manner here -- there have been absolutely no material changed circumstances since the
Board decided in 1987 and in 2008, in the cases cited above, that the unions had not met their
“high” burden of proof to show “compelling reasons” in favor of a change to this long-standing
voting process. Certainly, the reason stated publicly by the general counsel of the Association of
Flight Attendants -- that “the composition of the Board has changed” under the Obama
administration -- is not sufficient, and in fact is plainly arbitrary and capricious. History shows
the wisdom of the Board’s conclusion over the past 75 years that “majority rule” is the correct

voting procedure to effectuate the purposes of the Railway Labor Act (“RLA”). This process has
been utilized since 1934 in over 1,850 elections, and in those elections a union was successful
more than 65% of the time. This process has not fluctuated with changes in the Board’s
composition or the political party occupying the White House. It would be entirely inappropriate
for the current Board to do so now.

The ATA is writing today to stress two preliminary points that are of compelling
importance as the Board begins to review the TTD’s request. First, absent Congressional action,
the NMB lacks authority to change the long-standing “majority rule” voting process under the
RLA. Second, if the Board were to consider exercising jurisdiction over the TTD’s request, it
should not do so without engaging in the briefing and hearing process employed by the Board
when it considered this very same issue in Chamber of Commerce of the United States.

The Board Lacks Authority to Grant the TTD’s Request

On the first point, in 1978, during the Carter Administration, the Board (Chairman
George S. Ives, and Members Robert 0. Harris and David H. Stowe) could not have stated it any
more directly and bluntly -- Congressional action would be necessary to change the voting
process used in representation elections. In so doing, the Board held that “[i]n view of the
unchanged forty-year history of balloting in elections held under the Railway Labor Act, the
Board is of the view that it does not have the authority to administratively change the form of the
ballot used in representation disputes. Rather, such a change if appropriate should be made by
the Congress.” 43 Fed. Reg. 25529.
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This Board decision was based on sound statutory and policy grounds. The Board’s
long-standing voting process is predicated on the NMB’s obligation under Section 2, Ninth, to
protect the right under Section 2, Fourth, of a “majority” of a craft or class to select a
representative (if any). The Board has long held a “firm conviction that its duty under Section 2,
Ninth, ‘can more readily be fulfilled and stable relations maintained by a requirement that a
majority of eligible employees cast valid ballots.. . .“ In re Chamber ofCommerce ofthe
United States, 14 N.M.B. at 362 (quoting Sixteenth Annual Report of the Board (1950)). The
Board also has long recognized that the “majority rule” underpins a fundamental objective of the
RLA: “One need look no further than to the area of potential strikes to conclude that
certification based upon majority participation promotes harmonious labor relations. A union
without majority support cannot be as effective in negotiations as a union selected by a process
which assures that a majority of employees desire representation.” Id.2

Any change to the NMB’s voting process would, thus, necessarily first require a change
in the provisions of the RLA, which is within the exclusive province of Congress, This, of
course, is the same conclusion that the Board itself previously reached and entered into the
public record. Under these circumstances, any decision by the Board, without prior
Congressional action, to replace the long-standing “majority rule” with a “minority rule” would
exceed the Board’s jurisdiction and constitute a “gross violation” of the RLA. See, general/v.
Railway Labor Executives ‘Ass ‘ii v. NMB, 29 F.3d 655 (D.C. Cir. 1994) (en banc).

The Board Should Not Consider the Requested Change Without Using the Chamber of
Commerce Procedures

On the second point, if the Board believes that it may have the authority to change the
voting rules under the RLA in response to the TTD’s request, it should in no event do so without
following the comprehensive procedures that were utilized by the Board when it last considered
a union’s request to change the voting rules across the airline and railroad industries. In re
Chamber of Commerce of the United States, 14 N.M.B. 347 (1987). One of the contested
procedural issues was whether there should be evidentiary hearings. Id. at 347-348. The Board
answered that question in the affirmative, “viewing a full, evidentiary hearing with witnesses
subject to cross-examination as the most appropriate method of gathering the information and
evidence it will need [to decide whether to propose formal amendments to its rules].” In re
Chamber of Commerce of the United States, 13 N.M. B. 90, 94 (1986). The Board conducted
extensive evidentiary hearings and accepted post-hearing briefs. 14 N.M.B. at 348-349. Such a
comprehensive procedure was the appropriate approach in light of the magnitude of the IBT’s
proposal -- i.e., to overturn voting rules which had been in place since the 1 930s and which

2 Although not acknowledged in the lTD’s petition, adoption of a “minority rule,” along the lines
used by the National Labor Relations Board, would inevitably and necessarily require other changes to
the NMB’s election procedures -- including the addition of a “No Union” box on the NMB’s ballot as
well as a formal decertification procedure.
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indisputably had become part of the fabric of the RLA, as well as the Board’s published
regulations.3

The Board recently recognized as much in a case involving the Association of Flight
Attendants and Delta Air Lines. Delta Air Lines, Inc., 35 N.M.B. 129 (2008). In that case, in a
unanimous decision, the Board rejected a similar request from the AFA to change the voting
rules. The Board’s reasoning is directly applicable to the TTD’s request:

“AFA has failed to provide sufficient justification for changing the decision in
Chamber of Commerce above, and, in any event, the Board would not make such
a fundamental change without utilizing a process similar to the one employed
in Ghamber of commerce, above. [j] In this case, AFA’s arguments are
applicable to every representation application filed with the Board. A change in
the balloting procedures in this matter would necessitate a permanent deviation
from over 70 years of Board practice. The Board is not inclined to make the
requested changes, and, in any event, would not make such a sweeping change
without first engaging in a complete and open administrative process to
consider the matter.” Id. at 132 (all emphasis added).

The Board, thus, is already on the record as to the procedure that should be followed if
the Board decides to consider the TTD’s request: namely, “a complete and open administrative
process” that is “similar to the one employed in Chamber ofCommerce.” At a minimum, the
necessary procedure includes a meaningful opportunity for all participants to present testimony
and cross-examine witnesses during an evidentiary hearing as well as to present written
argument prior to and after the evidentiary hearing.4

Conclusion

The Board has gotten it right over the years. The value of majority-supported unions is
as compelling today as it was when the RLA voting process was established by the Board 75
years ago. Any consideration of changing the long-standing voting rules under the RLA should
be for the exclusive province of Congress. If, however, the Board were ever to consider such a

The Board’s published regulations incorporate the Board’s long-standing practice of dismissing
docketed applications where less than a majority of eligible voters participate in an election. See
29 C.F.R. § 1206.4(b)(l).

Alternatively, the Board may wish to consider appointing some form of committee, comprised of
representatives of both organizations and carriers, to study the issues raised by the TfD’s petition and to
make findings and recommendations concerning the same. Two such bodies were established in the
1 990s, the Dunlop Commission and the Airline Industry Labor-Management Committee, to gain the
consensus of interested parties regarding possible changes to the RLA and the NMB’s procedures.
Neither recommended any changes to the voting rules.
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sweeping change, it should do so only through a thoughtful and deliberate process -- not a rush to
judgment.

Sincerely,

Robert A. Siegel
of O’MELVENY & IVYERS LLP

cc: James C. May
President and Chief Executive Officer, ATA


