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LETTER OF TRANSMITTAL TO THE P R E S I D E N T  

WASHINGTO:N', D. C., February 14, 1951. 
The PRESmEN% 

The White House, Washington, D. C. 
~![R. PRESIDENT: The Emergency Board created by your Executive 

Order 10306 of November 15, 1951, pursuant to Section 10 of the 
Railw,ny Labor Act as amended, to investigate and report on disputes 
between the Akron and Barberton Belt Railroad Co. and other car- 
riers and certain of their employes represented by 17 cooperating 
(nonoperating) railway labor organizations, has the honor herewith to 
submit its report to you. 

The Board desires to acknowledge the valuable assistance rendered 
in th e preparation of this report by its ]egM assistant, Prof. Phil C. 
Neal, of the Law School of Stanford University, California. 

Respectfully submitted. 
DAVID L. COLE, Ghairma~. 
AARON HORVlTZ, Mere,bet. 
G•0RCE E. OSB0mVE, Member. 

(v) 



INTRODUCTORY STATEMENT 

This case arises out of a dispute between certain railway labor or- 
ganizations and most of the railroads of the country over the request 
of the organizations for the union shop and check-off of dues, as 
permitted by the act of January 10, 1951, amending the Railway 
Labor Act. 

The parties to the dispute are some 390 carriers, listed in list A of 
appendix I, and the 17 cooperating railway labor organizations, listed 
in list B of appendix I, which represent the nonoperating railway em- 
ployes of the country. The Carriers include all those on which these 
organizations represent employes, except those which have already 
executed union-shop and check-off agreements or which have executed 
stand-by agreements to abide by the outcome of this controversy. 1 

The organizations are represented in this proceeding by their Em- 
ployes' National Conference Committee. The Carriers are repre- 
sented individually, but most of them have combined for the presenta- 
tion of their cases into three groups, the Southeastern group, the East- 
ern group, and the Western group. The Southern Railway, the At- 
lanta & St. Andrews Bay Railway, and many short lines made sepa- 
rate presentations. The appearances for each of the parties are listed 
in appendix II. 

This Emergency Board was created, pursuant to section 10 of the 
Railway Labor Act, by Executive order of the President on November 
15, 1951. The Executive order appears in appendix I. 

The events and proceedings which led to the creation of the Emer- 
gency Board were as follows: 

On January 10, 1951, Congress enacted an amendment to the Rail- 
way Labor Act authorizing union-shop and check-off agreements upon 
certain terms and conditions. On February 5, 1951, the 17 labor or- 
ganizations, through their general chairman on each of the Carriers 
on which they respectively represent employes, served on the Car- 
riers identical notices of their desire to enter into agreements for the 
union shop and check-off. The notices, which were served in com- 
pliance with section 6 of the Railway Labor Act, requested that in- 
dividual conferences be held on each Carrier and also requested the 
Carriers, if such conferences did not result in agreements, to join 
in appointing a national conference committee to negotiate on the 
request on a joint national basis. 

1 Amer ican  Tra in  D i s p a t c h e r s  Assoc ia t ion  is excluding the St. Louis-San F r a n c i s c o  Rail- 
way Lines  f rom i t s  r eques t  in defe rence  to the  wishes  of the d i spa t che r s  on t h a t  Carr ier .  

(1) 
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Following this notice conferences were held on the various sys- 
tems, as required by section 6 of the Railway Labor Act. These con- 
ferences had failed to bring about settlement of the disputes when on 
May 23, 1951, the organizations invoked the services of the National 
Mediation Board, as provided by section 5 of the Railway Labor Act. 
Preliminary conferences with the Mediation Board led to further 
negotiations between the organizations and certain of the Carriers, 
in the hope that the disputes might still be settled by agreement. These 
further negotiations resulted in union-shop agreements with several 
carriers, including the New York CentrM Railroad, the Baltimore & 
Ohio Railroad, and the Great Northern Railroad, but failed to settle 
the disputes as a whole. On Aubo~st 31, 1951, the Mediation Board 
docketed the entire group of disputes as its case No. A-3744 and in- 
formed the parties that it would proceed with concurrent mediation on 
October 5, 1951. No national or regional conference committees had 
been established by the Carriers. 

Objections to concurrent mediation by the Mediation Board were 
made by the Carriers, both on the ground that mediation was pre- 
mature because negotiations on the individual properties had not in 
all cases been concluded, and on the ground that mediation should pro- 
ceed on the individual properties in any event. On October 5, 1951, 
the Mediation Board ruled that it had jurisdiction of the dispute and 
urged the Carriers to designate re~onal carrier conference commit- 
tees to deal with the organizations. I t  set the dispute for further 
mediation on October 23, 1951, and stated that mediation would pro- 
ceed on a concurrent basis if regional carrier committees were not 
established. The Carriers failed to establish re~onal committees and, 
on October 23-25, the Mediation Board made further efforts to me- 
diate the disputes concurrently. These were Unsuccessful. On Oc- 
tober 26, the Mediation Board attempted, as required by section 5 of 
the Railway Labor Act, to persuade the parties to accept arbitration. 
This suggestion was declined by the organizations. On November 6, 
1951, the Mediation Board certified the dispute to the President, pur- 
suant to section 10 of the act, as one wlfich threatened substan/ially 
to interrupt interstate commerce, and on November 15, 1951, the Presi- 
dent appointed this Emergency Board to investigate and report on 
the dispute. 

The Emergency Board convened in Washington, D. C., on Decem- 
ber 11~ 1951, and held hearings from December 11 to December 17 
and from January 8 to January 29, 1952. Extensive oral and docu- 
mentary evidence was presented by both sides, oral argument was 
heard, and briefs were filed at the conclusion of the hearings. In the 
course of the proceedings the Board received requests from a number 



of individuals who desired to be heard. These persons were invited 
to file written statements with the Board and their statements have 
been considered along with the other evidence in the case. 

The President's Executive order directed the Board to report within 
30 days, or by December 15, 1951. Full preparation and investigation 
of the dispute was not possible within that time and, on December 13, 
1951, upon the joint request of the parties and the recommendation 
of the National Mediation Board, the President extended the time to 
January 15, 1952. A further extension was granted by the President 
directing the Board to file its report by February 15, 1952. 

THE ISSUES 

The primary issue in the dispute concerns the organizations' request 
of February 5, 1951, for a union-shop and check-off agreement. That 
request proposes an aboTeement providing as follows : 

(a )  All employes  now or h e r e a f t e r  employed in any  w o r k  covered  by  the  ru les  
and  work ing  condi t ions  a g r e e m e n t  be tween the  pa r t i e s  here to  shall ,  as  a condi- 
t ion of cont inued e m p l o y m e n t  in such work,  wi th in  60 days  fo l lowing  the  begin- 
ning of such e m p l o y m e n t  or  the  effective da te  of th is  ag reemen t ,  wh icheve r  is 
la ter ,  become m e m b e r s  of, and  t h e r e a f t e r  m a i n t a i n  m e m b e r s h i p  in good s tand-  
ing in, the  o rgan iza t ion  p a r t y  to th is  a g r e e m e n t  r ep re sen t i ng  t he i r  c r a f t  or  
c lass :  Provided, T h a t  such condi t ion  shal l  not  apply  wi th  respec t  to a n y  em- 
ploye to w h o m  such m e m b e r s h i p  is not  ava i l ab l e  upon the  s ame  t e r m s  and  con- 
di t ions as a r e  genera l ly  app l i cab le  to any  o the r  m e m b e r  or w i th  r e spec t  to any  
employe  to whom m e m b e r s h i p  was  denied or t e r m i n a t e d  fo r  any  r e a s o n  o the r  
t h a n  the  f a i l u r e  of  the  employe  to t ender  the  per iodic  dues, in i t i a t ion  fees,  and  
a s s e s s m e n t s  (no t  inc luding  fines and  pena l t i e s )  u n i f o r m l y  requ i red  as  a condi- 
t ion of acqu i r ing  or r e t a in ing  member sh ip .  

(b) The  c a r r i e r  p a r t y  to th is  a g r e e m e n t  shal l  per iodica l ly ,  a t  such t imes  and  
in te rva l s  as  the  o rgan iza t ion  p a r t y  to this  a g r e e m e n t  r ep re sen t ing  the  c r a f t  or  
c lass  shal l  des ignate ,  deduc t  f r o m  the  wages  of  all employes  now or h e r e a f t e r  
employed  in any  w o r k  covered  by the  ru les  and  work ing  condi t ions  a g r e e m e n t  
be tween  the  pa r t i e s  he re to  all  per iodic  dues,  in i t ia t ion  fees,  and  a s s e s s m e n t s  
(not  inc luding  fines a n d  pena l t i es ) ,  u n i f o r m l y  requi red  as  a condi t ion of acquir -  
ing or r e t a i n i n g  m e m b e r s h i p  in such organiza t ion ,  and  shal l  w i th in  10 days  a f t e r  
m a k i n g  such deduct ions  p a y  the  a m o u n t  so deducted  to such oIficer of the  organi -  
za t ion  as  the  o rgan iza t ion  shal l  de s igna t e :  Provided, T h a t  the  r e q u i r e m e n t s  of  
th is  p a r a g r a p h  (b) shal l  not  be effect ive wi th  respect  to any  ind iv idua l  employe  
unt i l  he  shal l  have  f u r n i s h e d  the  c a r r i e r  w i th  a wr i t t en  a s s i g n m e n t  to the  or- 
gan iza t ion  of such m e m b e r s h i p  dues, in i t i a t ion  fees,  and  a s sessmen t s ,  wh ich  
shal l  be revocab le  in wr i t i ng  a f t e r  the exp i r a t ion  of one y e a r  or upon  the  t e rmi -  
na t ion  of th is  a g r e e m e n t  whichever  occurs sooner.  

This proposed agreement follows substantially the language of the 
amendment to the Railway Labor Act which became effective January 
10,1951. Prior to the enactment of this amendment the Railway Labor 
Act had prohibited agTeements for the closed or union shop. The 
1951 amendment, so far as pertinent here, provides as follows : 

. . . . . . . .  1 I I I - - - - - - I I  . . . . .  I 



4 

ELEVENTH. Notwi ths tand ing  any  other  provisions of this act, or  of any  other  
s t a tu te  or  law of the  United States, or Te r r i to ry  thereof,  or of any  State,  any  
carr ier  or  car r ie rs  as defined in this act  and  a labor  organiza t ion  or labor organ- 
izations duly designated and author ized to represent  employes in accordance  
with the requi rements  of this act  shall he p e r m i t t e d - -  

" ( a )  to make  agreements ,  requiring, as a condit ion of cont inued employment,  
t ha t  within 60 days  fol lowing the beginning of such employment ,  or  the effective 
date  of such agreements ,  whichever  is the later,  all employes shall  become mem- 
bers of the labor organizat ion represent ing their  c ra f t  or  c lass :  Providea, T h a t  
no such agreement  shall  require  such condit ion of employment  wi th  respect  to 
employes to whom membersh ip  is not  avai lable  upon the same t e rms  and  condi- 
tions as  are  general ly  applicable to any other  member  or wi th  respect  to em- 
ployes to whom membership  was denied or t e rmina ted  for  any reason other  than  
the fa i lure  of the employe to tender  the  periodic dues, in i t ia t ion  fees, and assess- 
ments  (not  including fines and penalt ies)  un i fo rmly  required as a condit ion of 
acquir ing or re ta in ing  membership.  

" ( b )  to make  agreements  providing for  the deduct ion by such car r ie r  'or  car- 
r iers f rom the wages of  its or  their  employees in a c r a f t  or class and  paymen t  to 
the labor  organiza t ion  represent ing  the c ra f t  or class of such employes, of any  
periodic dues, in i t ia t ion fees, and assessments  (not  including fines and  penal- 
ties) un i formly  required as a condit ion of acquir ing or re ta in ing  membersh ip :  
Provided, Tha t  no such agreement  shall be effective with respect  to any  individual  
employe until  he shall have  furnished the employer  with a wr i t t en  ass ignment  
to the labor organiza t ion  of such membership  dues, in i t ia t ion fees, and assess- 
ments,  which shall be revocable in wr i t ing  a f te r  the expira t ion of one yea r  or 
upon the te rmina t ion  da te  of the applicable collective agreement ,  whichever  
occurs sooner." 

The proposal before us represents the organizations' effort to move 
under the permission granted by this amendment. 

A subsidiary issue in the case is whether the dispute is one which 
should properly be settled on a joint or national basis, or whether it 
should be left solely to individual system negotiations. The Carriers 
have urged that individual negotiations are appropriate and have de- 
clined to appoint national or regional conference committees; the 
organizations insist that the matter should be settled by national 
agreement as in the case of other so-called national movements familiar 
in the recent history of railway labor disputes. 

Two types of issues were presented to this Board with respect to 
the major proposal. One group was in the form of objections raised 
by the Carriers, strictly legal in nature: (1) Is the proposed union- 
shop agreement one which is authorized by the Railway Labor Act ? 
(2) Would the agreement violate State laws barring or restricting 
the union shop ?; (3) The constitutionality of the union-shop amend- 
ment to the Railway Labor Act; (4) The effect of possible discrimina- 
tion by the unions as to membership; and (5) The effect of the 
Government seizure of the railroads. 

We conclude for the reasons set forth in our discussion of these issues 
below that these objections do not constitute obstacles to the accept- 
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ance of the organizations' proposal. The Carriers also questioned 
whether an emergency board should as a matter of authority and policy 
recommend a union-shop agreement at all; this we shall consider 
shortly. 

The other type of general issue relates to the public policy and the 
union shop and the merits of the proposal before us and to the safe- 
guards and limitations that should be imposed if a union-shop agree- 
ment is recommended. These several questions will be considered 
under appropriate headings. 

I 

THE UNION SHOP 

A. GOV~RNI~IENTAL POLICY AND THE UNION SHOP 

1. Public policy as e~Fressed in Cong~ressional action.raThe major 
part of the Carriers' case against the union-shop proposal has been 
designed to show that the union shop is so fundamentally contrary to 
accepted ideals of free individual choice that even if legal it ought 
not to be recommended as a proper proposal for these railroads to 
accept. The proposal, it is said, is "repugnant to basic concepts of 
individual freedom," would result in unjust "sacrifice of human rights 
and liberties", and would subject unwilling employes to the "monop- 
olistic and autocratic power" of union officials. In  support of this 
position we have been referred to a variety of laws, pronouncements, 
and polls reflecting opposition to the principle of compulsory union- 
ism, and we are asked in effect to examine the pros and cons of that 

• principle, and having done so to recommend withdrawal of the unions' 
proposal. 

Thus  the Carriers would have this Board assume responsibility for 
a major determination of policy on a question which involves delicate 
balancing of competing values and which has been the subject of fre- 
quent consideration with diverse conclusions by public bodies legisla- 
tive in character. We would beloath to exercise such a judgment, and 
we are convinced that so large a discretion was not committed to us. 
Our careful consideration of the union-shop amendment, the circum- 
stances surrounding i ts  enactment and the arguments made in this 
case persuade us that Congress has foreclosed any inquniry into the 
broad issues of principle tendered by the Carriers. By declaring that 
union-shop agreements may be entered into pursuant to the provisions 
of the Railway Labor Act, Congress has removed from our con- 
sideration all the fundamental objections to the principle of the 
union shop. 

in r i i - -  ] l i  
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The Carriers deny that this is so. The view which they urge is 
that Congress has only declared that the union shop is legal, not that 
it is consistent with public policy. Although Congress has passed on 
the legal question, they say this Board can and should hold that the 
union shop is contrary to public policy. We think this position is 
plainly untenable and that what the Carriers are really asking us to 
do is to decide in another forum the very issues which Congress neces- 
sarily and deliberately decided when it passed the union-shop amend- 
ment. 

To us the notion that the agreement may be legal and at the same 
time contrary to public policy is very.strange. Legislators ordinarily 
do not pass laws telling people they may make agreements which are 
contrary to public policy. We think that when Congress declared that 
union-shop agreements may be made "notwithstanding any other pro- 
visions of this act, or of any other statute or law of the United States, 
or Territory thereof, or of any State," it necessarily said that such 
agreements are not contrary to the public policy of the United States. 

Moreover, the evidence shows that Congress decided the  issue of 
policy knowingly and deliberately. All the arguments against the 
principle of compulsory unionism which have been placed before us 
were placed before Congress. I t  is not as though Congress had be- 
lieved it was merely removing some abstract legal barrier and not 
passing on the merits. I t  was made fully aware that it was deciding 
these critical issues of individual right versus collective interests which 
have been stressed in this proceeding. 

Indeed, Congress gave very concrete evidence that it carefully con- 
sidered the claims of the individual to be free of arbitrary or mlreason- 
able restrictions resulting from compulsory unionism. I t  did not give 
a blanket approval to union-shop agreements. Instead it enacted a 
precise and carefully drawn limitation on the kind of union-shop 
agreement which might be made. The obvious purpose of this careful 
prescription was to strike a balance between the interests pressed by 
the unions and the considerations which the Carriers have urged. By 
providing that a worker should not be discharged if he was denied or 
if he lost his union membership for any reason other than nonpayment 
of dues, initiation fees or assessments, Congress definitely indicated 
that it had weighed carefully and given effect to the policy of the 
arguments against the union shop. 

There is still another consideration which seems important to us. 
The Carriers do not deny that it is proper for them to enter into union- 
shop agreements voluntarily. Indeed, some of the same Carriem 
which have argued before us the unfairness of compelhng employees 
to join a union have already entered into union-shop agreements with 
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other unions than those involved in this case. Such action is hard to 
reconcile with the position that union-shop agreements are bad in 
principle and contrary to public policy. These Carriers are saying in 
effect that though there are fundamental objections to compelling an 
employee to join a union, these objections disappear if the employee's 
employer is willing to have him compelled. We find it difficult to be- 
lieve that Congress refrained from considering questions of policy 
affecting the vital interests of individual employees and le~ those 
vital interests to be determined instead by the self-interest of employ- 
ers. We think the proper view is that Congress did consider the 
policy questions involved in compelling union membership and itself 
determined what minimum safeguards the individual employee was 
entitled to. I t  would be inappropriate for us to say that Congress 
valued those interests too lightly or protected them too meagerly. 

The short of it is that the Carriers' arguments against the principle 
of the union shop tend to prove too much. I f  they are sound and if 
they should be accepted by us it would result that the union shop cannot 
properly be adopted on the railroads at all. I f  it is against public 
policy to coerce the nonunion employees on one road, it is against it 
on all. Thus the arguments based on policy are of a piece with the 
arguments of statutory construction advanced by some of the carriers. 
They tend to show that Congress did a futile thing in passing the 
union-shop amendment--what it granted with one hand we must say 
it took back with the other. This Board could hardly take a position 
which would so completely stultify the action of Congress. 

From all of this it follows that the range of considerations open 
for a public board in this dispute is much narrower than the Carriers 
would have. We must decline their invitation to review the broad 
questions of public policy suggested by the union shop. ~Vhatever our 
own notions might be if we were legislating we are not at liberty to 
recognize objections which go to the heart of the action taken by 
Congress. 

2. The Statute as a guide respecting the merits of this dispute.-- 
I f  we cannot regard the union shop proposal as contrary to public 
policy it does not follow that we are to regard it as actively favored 
by public policy or by the statute. 

As the Carriers have emphasized repeatedly, the statute is merely 
permissive. I t  imposes no duty upon the Carriers to enter into union- 
shop agreements. I t  does not say that they should do so or that i t  
would be desirable if they did so. I t  does not state what circumstances 
would make the union shop appropriate or what circumstances would 
make it inappropriate. On these questions the statute is silent, so 
far as iCs language goes. 

I I I I I I 
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To what circumstances~ then~ can this Board properly look in re- 
porting upon the merits of tlfis dispute ? Does the statute leave the 
Board without any guide as to the fairness and reasonableness as to 
the positions taken by these parties .~ 

We are inclined to think that a partial answer may be found by 
considering in fair perspective the action which Congress was taking 
in passing this amendment to the Railway Labor Act. A common- 
sense understanding of the purposes of Congress requires us to look 
beyond the particular language of the amendment to the background 
and circumstances of its enactment. Among the important elements 
of that background are the underlying purposes of the Railway Labor 
Act as a whole; the history of the union-shop prohibition in the act; 
the development and extent of union-security arrangements in in- 
dustry outside the railroads, especially under the Taft-Hartley law; 
and Congress ~ knowledge of the characteristics of bargaining in the 
railroad industry and the probable consequences of enacting the 
union-shop amendment. 

Passage of the union-shop amendment to the Railway Labor Act 
came at the end of a period of considerable development in the status 
of closed shop and other union security arrangements in American 
industry. That period began roughly with the closed-shop proviso 
in the Wagner Act~ extended over the war-time problems of union 
security and the widespread acceptance of maintenance-of-member- 
ship clauses as a normal feature of collective bargaining~ and cul- 
minated in one modification of the Wagner Act proviso by the Taft- 
Hartley amendments. I t  is fair to say that the national policy toward 
the closed or union shop evolved and became crystallized during this 
period. Despite the controversy over union security engendered by 
the problems of World War II~ and despite the opposition to the union 
and closed shop which sought expression in the Taft-Hartley legis- 
lation, the Taft-Hartley Act itself did not forbid the union shop but 
instead prescribed rather definite terms on which it could be estab- 
lished. Since that act did forbid the closed shop~ it was in a sense 
all the more significant that it nevertheless recognized the place of 
union-security agreements of some kind. I t  is now well known that 
union-shop elections in the years immediately following the enact- 
ment of the Ta~-Hart ley law resulted in overwhelming approval of 
the union shop in virtually all the elections held. Indeed~ at the very 
time Congress had the Railway Labor Act amendment under con- 
sideration it also had before it~ and later passed~ an amendment re- 
pealing the provision for special union-shop elections under the 
Taft-Hartley law. I t  is also the fact that during this period imme- 
diately preceding the union-shop amendment great numbers of em- 
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ployes in industry outside the railroads had come under union-shop 
agreements. 

When Congress passed the union-shop amendment to the Railway 
Labor Act~ therefore~ it was really acting to bring the railroads into 
line--to let them catch up, so to speak--with the important develop- 
ments concerning union security which had been taking place over 
the 17-year period since the prohibition against the union shop had 
been adopted in the 1934 Railway Labor Act. The Committee re- 
ports and the debates on the union-shop amendment strongly reflect 
this purpose to accord the railroad industry parity of treatment with 
the rest of industry. The large margin by which the legislation was 
approved also suggests that Congress had ceased to regard the prob- 
lem as a highly controversial one and was in a sense merely following 
an established policy. 

In addition to the significant developments in industry generally~ 
of which Congress was certainly aware, the purposes and history of 
the Railway Labor Act itself must be considered. In passing the 1951 
amendment, Congress, it is true, merely removed a prohibition from 
the law. In this sense its action was purely negative. But we must 
not overlook the fact that the Railway Labor Act as a whole is an 
instrument with strong affirmative purposes. I t  is not merely a chart 
of abstract legal rights, duties, and privileges, but a scheme designed 
to foster sound labor relations in a critical industry. As we have 
already emphasized~ its overriding purpose is to avoid industrial 
strife and promote the orderly settlement of disputes between em- 
ployer and employe. I t  represents the current stage of development 
in a long effort to improve the mechanisms and institutions for achiev- 
ing these goals. All its provisions are pointed strongly toward these 
goals. 

We cannot assume, therefore, that Congress enacted the union-shop 
amendment without due regard for these positive purposes of the 
Statute. We cannot assume that Congress granted a permission which 
it thought was, or might be, a serious qualification of the underlying 
theories and principles of the act as a whole. Although it stated that 
the permission was granted "notwithstanding any other provisions of 
this act~" Congress must in fact have regarded the permission as 

thorough ly  consistent with the dominant principles of the act. :In- 
deed, it is reasonable to suppose that Congress would not have granted 
the permission unless it had believed that union-shop agreements 
might even further the affirmative purposes of the act. That  such a 
belief would have been plausible is indicated by the following state- 
ment of the Supreme Court with reference to the relationship~ under 
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the Wagner Act, between the closed-shop proviso and the basic pur- 
pose of the act: 

One of the oldest techniques in the establ ishment  of collective bargaining is the 
closed shop. I t  protects the integri ty of the union and provides stabil i ty to 
labor relations. To achieve stabil i ty of labor relations was the p r imary  objec- 
tive of Con~ress in enacting the National Labor  Relations Act (Colgate-Palm- 
olive-Pee$ v. N. L. R.  B., 338 U. S. 355, 362). 

All these considerations impel us to believe that Congress was doing 
something more than declaring union-shop agreements legal when it 
passed the 1951 amendment. I t  was according such agreements a re- 
cognized place in the structure of industrial relations in the railroad 
industry. Truer it did not attempt to encourage the making of such 
agreements or declare them affirmatively desirable. But it did contem- 
plate and accept the possibility that these agreements would become a 
normal aspect of labor relations in at least some parts of the railroad 
industry, and it regarded that development as thoroughly consistent 
with the important objectives of the Railway Labor Act. To us these 
inferences are not unimportant in appraising the reasonableness, as 
distinguished from the legality, of the Organizations' proposal in 
this case. 

There are still other factors which strengthen this evaluation of 
Congress' action. Congress was not legislating in a vacuum or pass- 
ing a law to deal with remote contingenciea I t  was dealing with a 
specific industry. I t  was acquainted with the general structure of 
labor relations and the collective bargaining processes of the industry. 
I t  could not but realize the uniform patterns which tend to emerge 
from the practice of national handling of important labor issues. 
Indeed it was specifically and emphatically advised by several of the 
Carrier spokesmen that passage of the amendment would mean enact- 
ment of the union shop for the whole industry. And even if these 
statements were to be discounted as advocacy, Congress was in no 
doubt as to the intention of the unions to press vigorously for the 
union shop on a national basis. Congress cleared the path for such 
uniform national treatment of the issue by enacting that State laws 
against compulsory unionism should not stand in the way of agree- 
ments on the railroads--departing in this respect from the model of 
the Taft-Hartley legislation. But Congress did not stop there. I t  
provided detailed terms on which union-shop agreements might be 
made, dealing not only with the problem of discrimination and 
arbitrary union action against members but also, and in careful detail, 
with the problem of dual membership in the operating phases of the 
industry. And all this Congress did with thorough knowledge of the 
facts concerning the current status of the unions on the railroads. 
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The members of its committees, at least, were fully informed through 
statements and cross-examination at the hearings on such topics as 
the number of union members among railroad employes~ the basis 
for determining union policy on the union-shop issue, and the reasons 
why the unions considered the union shop necessary (reasons, inciden- 
tally, which closely paralleled the ones presented in this case). 

In the face of all this~ it would seem naive to suppose that Congress 
enacted the amendment without reference to the specific conditions 
then prevailing (and substantially unchanged at this time) in the rail- 
road industry. We cannot disregard this when we consider what 
circumstances may make it appropriate to enter into a union-shop 
agreement. Surely it must have been the judgment of Congress that 
such circumstances were present at least somewhere in the railroad 
industry. Yet the position of the Carriers in this case seems to be 
that there are no circumstances presently in view which would make 
a union shop appropriate in the railroad industry. We are forced to 
conclude that their position is at odds not only with the deeds (if not 
the words) of members of their own industry~ but also with what 
Congress manifestly contemplated when it passed the union-shop 
amendment. 

B. Trim BOARD'S POSITION AS A GOVERN~ENT-A_PPOINTED AGENCY 

Carrier representatives advanced the proposition that a Govern- 
ment body should not under any circumstances order or recommend 
any form of compulsory union membership, and particu]arly not the 
union shop or the closed shop, finding support for this position in state- 
ments of certain wartime agencies, notably the National Defense 
Mediation Board, the 1943 Sharfman Emergency Board, and the 
National War Labor Board. 

Considering the functions of this Emergency Board and the cir- 
cumstances and purposes for its creation, we are of the opinion that 
such a view is most untenable. 

The emergency-board technique was devised to lead collective-bar- 
gaining disputes on the railroads to reasonable conclusions without 
impairment of commerce~ in the public good. I t  represents out- 
standingly a recognition of the rights of the public, in the face of 
differences which the industry and the labor representatives would 
be unable to resolve, without depriving the country of essential trans- 
portation service. I t  is clearly an aid to or an extension of collective 
bargaining. 

The emergency board is an instrumentality originating in the 
Railway Labor Act, and is merely one step in the procedures estab- 
lished by the act. I t  is not used until it is found that a dispute 

9 8 8 5 7 1 ~ 5 2 - - 2  
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remains unadjusted~ despite the application of all other provisions 
of the act. As the final step in a series of procedures~ it is governed 
by the general provisions of the act as a whole. The general pur- 
poses of the act are objectives which apply to emergency boards as 
well as to all other administrators of the act. These include avoid- 
ing any interruption to commerce and providing for the prompt and 
orderly settlement of all disputes concerning rates of pay~ rules~ or 
working conditions. I t  has been suggested that the disputes con- 
templated would not encompass those over union security. The answer 
suggests itself in the first purpose of the act~ namely~ to avoid inter- 
ruptions to commerce. I f  further technical justification is desired~ 
it may be found in two facts evident on the face of the act. A dispute 
concerning ~dw is a dispute over the provisions to be included or 
already included in the agreement~ other than the wage schedule~ 
the word "rules" having this broad meaning in labor relations in the 
railroad industry. Moreover~ in section 5 First~ under the heading 
"Functions of Mediation Board~" it is stipulated in subsections (a) 
and (b) that the services of the Mediation Board may be invoked~ not 
only in disputes concerning changes in rates of pay~ rules~ or working 
conditions, but also "in any other dispute not referable to the ~ational 
Railroad Adjustment Board and not adjusted in conference between 
the parties or where conferences are refused." This is a description 
in the broadest terms of all kinds of disputes other than those over 
the application or meaning of provisions of an existing agreement. 

Section 10 of the act describes the final procedure under the act. 
It  states : 

I f  a d ispute  between a c a r r i e r  and  i ts  employes  be not  ad ju s t ed  under  t he  
foregoing provis ions  of  th is  ac t  and  should, in the  j u d g m e n t  of t he  Media t ion  
Board ,  t h r e a t e n  s ubs t an t i a l l y  to i n t e r r u p t  i n t e r s t a t e  commerce  to a degree  such  
as to depr ive  any  sect ion of the  coun t ry  of  essen t ia l  t r a n s p o r t a t i o n  se .r~ce, 
the Media t ion  B o a r d  shal l  no t i fy  the  Pres ident ,  who  m a y  the reupon ,  in l~s  
discret ion,  c r ea t e  a boa rd  to i nves t iga t e  and  repor~ respec t ing  such dispute .  

The dispute which the Mediation Board may pass on to the Presi- 
dent~ and which he in turn may delegate to an emergency board .is 
obviously one of the types described in section 5~ for the handling 

o f  which the services of the Mediation Board may be invoked in the 
first place. 

There can no longer be any serious question as to whether a dispute 
over union security is a proper subject of collective bargaining. There 
are now collective bargaining agreements affecting millions of Amer- 
ican wage-earners which provide for compulsory union membership. 
One would have to be most naive to believe that such provisions were 
not the results of demands by the unions and of collective bargaining 
on the subject thereafter. 
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In  Order of Railroad Telegraphers v. Railway Express Ageqwy, 
where the Supreme Court had occasion to consider the scope of 
collective bargaining contemplated under the 1926 Railway Labor Act, 
it  stated : 

Collective bargaining is not defined by the s tatute  which provided for  it, but 
it generally has been considered to absorb and give s ta tu tory  approval to the 
philosophy of bargaining as worked out in the labor movement in the United 
States (321 U. S., 342, 346). 

Addit ional  support, for the proposition that  union security is a 
proper subject of collective bargaining may be found in the National 
Liqv~ors Company v. N. L. R. B., 309 U. S. 350, 360, and in N. L. R. B. 
v. Jergens Co. 175 Fed. 2d 130, cel~iorari denied 338 U. S. 827 Ninth 
Circuit, 1949. 

When the 1951 union-shop amendment to the Railway Labor Act 
was under consideration by Congress, not only were all the arguments 
of principle and policy thoroughly reviewed in the committee hearings 
or on the floor of both Houses, but there were many general discussions 
concerning the act as a whole. Congress was ful ly aware of the pro- 
visions of the l~ailway Labor Act as to the purposes and functions 
o f  emergency boards under the act. In  electing to make union-shop 
agreements permissive thereafter~ nothing can be found in the statute 
or in the legislative history of the amendment which even remotely 
suggests that  the Congress intended to set disputes between carriers 
• md labor organizations over union shops apart  from all other kinds 
of disputes. I f  the Congress meant to exclude disputes over the 
union shop from the procedures of tlie act for the treatment of dis- 
putes, including the emergency board provisions~ it is not unreason- 
able to believe it would have said so in the statute. 

When the wartime agencies expressed their  doubts as to whether 
a Government agency should affirmatively order or recommend the 
union shop~ it must be remembered that  they were functioning in a 
setting peculiar to their  times. The maintenance of membership 
which the National War  Labor Board directed in numerous cases 
was itself an innovation at that  time. In  some respects it was more 
severe than the type of union shop here proposed. For the term of 
the contract~ which was 1 or 2 years~ employes who were members 
of the union had to continue their membership in order to retain their  
jobs. Expulsions from the union for any reason during the term of 
the contract, however capricious or arbitrary~ required the discharge 
of the employe. Under  the request before us, discharge would be 
required only i f  expulsion from the union is due to the fai lure to pay 
dues~ init iation fees~ or assessments. Having  themselves pioneered 
in the field of union security, it  is difficult to accept as final and 
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binding the views of the wartime agencies that Government agencies 
should not order or recommend union shops. Surely, the progress 
which their own action typified hardly  reflects a sound belief that  no 
further  progress need ever be made, regardless of developments there- 
after. 

The 1943 Sharfman Board has been cited as authority that our 
Board should not assume the r ight  to recommend a union shop. In  
the first place, that Board was careful to point out that  it was con- 
fining itself solely to the circumstances then present, and it did not 
say that  a Government agency should not investigate and make a rec- 
onunendation on the subject. I t  may be seriously questioned whether 
an ad hoc emergency board is truly a Government agency at all. In  
the second place, when the Sharfman Board had the union-shop ques- 
tion before it the Statute explicitly prohibited the making of union- 
shop a~'eements, and that  Board was considering a request that it  
advise the President to set aside this statutory prohibition, under 
his war powers, or that it recommend to Congress that it change the 
act, so that  Government action rather than a simple suggestion to 
the parties was the end sought at that  time. Since then the act has 
been amended, and the issue before us is, therefore, of an entirely 
different nature. We do not regard the observations of the Sharfman 
Board as applicable to the facts before us. 

The emergency board investigates the disputes and reports its 
findings and recommendations to the President. While  it is hoped 
that its report will be influential in suggesting a basis for settlement 
to the parties, it is important  to note that the board makes no directive 
order and it issues no binding award. T h e  board is the creature of 
the Govermnent but does not wield its authority. I t  still remains for 
the parties to reach an agreement. 

The instrinsic nature of the procedure calls for submission to such 
a board of any ali types of disputes over changes in existing agree- 
ments between railroad management and labor which threaten to 
interrupt  interstate commerce. I t  follows, therefore, that i f  a dis- 
pute over union security is submitted to an emergency board, the board 
must be expected to make findings and recommendations with respect 
thereto, just as it does as to any issue before it. No question is raised 
over the r igh t  of an emergency board to investigate and report on 
disputes Over wages, hours, or other Conditions which may involve 
great costs or major changes in methods of operation. I f  a dispute 
over union security is not to be entertained at all, or must under any 
and all circumstances lead olfly to one finding, namely, that  the board 
cannot make a favorable affirmative recommendation, then it is clear 
that a sanctity is thereby given to this issue which is superior even 
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to the desire to avoid the threat to the public welfare. Congress cer- 
tainly cannot be charged with leaving interstate commerce unpro- 
tect~ save by the chance o~ amicable settlement between the partles-- 
something Congress has been unwilling to do in the railroad industry 
for at least 25 years. 

Ii~ would ill behoove such a board to report back to the President 
that, irrespective of the reasons for its creation, however imperative, 
and without finding any support therefor in the Statute to which it 
owes its existenc% it holds it to be improper to make any finding or 
recommendation on the sole dispute referred to it, except one favor- 
able to industry. 

We conclude~ therefore, that we are under a duty to consider the 
proposal before us on its merits. 

C. Tm~ MERITS OF ~ SPEC~Ic PROPOSAL 

To the extent that Congress has expressed or indicated a policy with 
reference to the union shop in the railroad industry, it is clearly beyond 
the scope of our authority to reconsider that policy. Many of the 
arguments most strongly advanced by the Carriers would require that 
we do so. Many of the objections we have received from individual 
employes are also of this nature. In fact, some of them are in the 
form of copies of protests which were filed with the congressional 
committees when the 1951 amendment to the Railway Labor Act was 
under consideration. We conceive it to be our function solely to 
investigate the conditions and circumstances now found in the industry 
as they pertain to the 17 labor organizations before us and to the era- 
ployes whom they represent, and to determine what to report to the 
President as the appropriate course the Carriers and the Organiza- 
tions should now follow. The proposition advanced by some Carrier 
representatives that, despite the 1951 change in the Railway Labor 
Act, under no circumstances whatsoever should a union-shop contract 
be recommended by an emergency board, must be emphatically 
rejected. 

Our consideration will exclude the arguments advanced for or 
against the present proposal for a union-shop agreement which go to 
the questions of policy or principle which have now been determined 
by the Congress. The legislative policy is an important and unalter- 
able fact before us. 

Some of the arguments combine to a degree circumstances now said 
to be peculiar to the railroad industry with contentions relating to 
general principle. In discussing such points we desire to emphasize 
that we are not undertaking in the slightest to pass on the questions 
determined by Congress. 
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The Carriers urge that these nonoperating employes' organizations 
do not need the union shop since they are old, well organized, and 
entirely secure unions~ with representation rights on almost all the 
railroads of the country. These unions have conducted themselves 
properly, and have not engaged in undemocratic or dishonorable activ- 
ities. There has not been a strike conducted by any of them on the 
railroads for more than 25 years; and yet there was no question but 
that they have effectively and conscientiously protected and advanced 
the interests of the employes for whom they speak. I t  would seem 
that their stability and effectiveness and their sense of responsibility 
would be reasons for rather than against their right to have union- 
shop provisions in their agreements. I t  was just such tests that were 
applied by the National War Labor Board in judging which unions it 
should give the benefit of maintenance of membership or in certain 
cases even the full union or closed shop. I t  is interesting to speculate 
on what the position of the Carriers would now be if these unions were 
weak~ unstable~ or uncertain of their standing. 

Security may be a fleeting quality. In 1920, under the encourage- 
ment and protection of Federal control, these unions attained their 
highest degree of strength and influence up to that time, representing 
on the average probably 80 percent of all employes within their 
respective crafts or classes. Yet 3 years later they were struggling 
for existence, and as a matter of fact lost their positions on railroad 
after railroad in the face of company unions or complete disorgani- 
zation. In some instances they were unable to regain representation 
rights for 10 or 15 years. Regardless of the reasons of this decline 
in fortunes, the fact is indisputable that it occurred. 

Management representatives maintained that since compulsory 
union membership was forbidden by law in this industry for 17 years 
it is unfair to  require an employe who accepted work on a railroad 
with the knowledge of this prohibition to join a union now, that this 
is changing the rules in the middle of the game. T h e  answer which 
immediately suggests itself is that there could by this token never be 
a union shop in this industry. I f  the effect of the prohibition is 
carried forward then the same position could be taken for the em- 
ployes who enter the service hereafter, and so on. The same argument 
could be made in every industry which first faces a request for a 
union shop, yet history shows clearly that very little weight has been 
given to it. In 1951 the Bureau of Labor Statistics found from a 
study of well over 2~500 collective bargaining agreements made in a 
great variety of industries that 61 percent had provisions for the union 
shop. More pel%inently, perhaps, several air transportation com- 
panies, which are also governed by the Railway Labor Act, have not 
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been influenced by this point and have made union-shop agreements 
since the 1951 amendment to the Railway Labor Act, and the same 
is true of a substantial number of railroads about whom more will 
be said presently. 

Great emphasis was placed by Carriers on the desirability of pre- 
serving the right of employes to refrain from joining unions or to 
withdraw if they dislike the activities or policies of the union. To 
require them to join, the Carriers say, might impair the loyalty of 
some of the employes to their employer. This argument goes essen- 
tially to the validity of the compulsory union membership in general. 
I t  was pressed before the congressional committees and yet it did 
not dissuade the Congress from enacting the 1951 amendment. Inso- 
far as it is contended that it has special application to these non- 
operating employes, it should be discussed. 

I t  must be remembered that these seventeen nonoperating employe 
organizations now hold representation rights on the railroads before 
us pursuant to the Railway Labor Act, by virtue of which they have 
both the right and the duty to represent all employes within their 
respective classes and crafts. They are prohibited by law from 
shirking their obligation to all employes, including nonmembers. 
Accordingly, for all practical purposes they control the economic 
destiny of the employes within their respective groups, nonmembers 
as well as members, subject to being held to account by their members 
directly within the union and by others perhaps by resort to the courts. 
When such authority is reposed in an organization by law it would 
seem that the affected persons would want to exercise all the rights 
Which membership would give them in formulating the union's aims 
and policies and in directing the strategies and courses to be followed. 

I t  would also seem that if an employe's wages and hours and other 
working conditions are to be bargained about by a union, the em- 
ployer would want the employe to have something to say about the 
matter as a voting and participating member of the union. The 
problem of split loyalty would arise more logically at the time the 
organization is given the task of helping to establish the terms of the 
worker's employment rather than when he is asked to join the organ- 
ization. I f  a union is following an ill-advised or harmful course, why 
shouldn't the persons' affected thereby who are qualified to do so be- 
come active members and express their criticism and displeasure ? We 
are told that these rations have governed themselves honorably, that 
they have not resorted to practices which have brought notoriety and 
discredit to certain other unions. All the more reason, then, why em- 
ployes who are vitally concerned in what course these unions' propose 
to follow should become voting ~nd active members. To suggest 
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that this would not be an effective approach is to indict democratic 
processes as a whole, a conclusion to which we are certainly not ready 
to subscribe. 

I f  resignation rather than discussion, debate and the use of the 
ballot is restored to, then the very purpose of the resignation will be 
lost. The field will be left in the hands of those who advocate the 
undesirable policy or activity and under the representation rights 
given the organization by the Railway Labor Act, all employes, in- 
cluding those who resigned, will then surely be bound and affected 
by the very policy or activity which prompted them to withdraw. 

I t  may be observed that most employes are now union members. 
One would thil~k that their loyalty to a more restricted, fraternal type 
of union which they voluntarily joined would be stronger than the 
loyalty resulting from enforced membership in a union which has 
practically all the employes in it. 

Yet our investigation has revealed no specific evidence whatever 
of any impairment of the loyalty of employes who are now union mem- 
bers. On the contrary, we have heard direct testimony that one of the 
unions before us, the Brotherhood of Railway Clerks, which is par- 
ticularly concerned with this problem of possible split loyalty because 
of the character of some of the positions covered by its agreements, 
has a definite policy of insisting that the employes' duties and obli- 
gations to the employer must never be questioned or interfered with 
by the union. 

There is the likelihood that with general membership will come a 
broader representation, the expression of more varied views, and a 
better rather than lesser control over the activities of the leadership. 

The specific question posed by management as to whether there are 
not some types of positions which should be regarded as peculiarly part 
of management and hence incompatible with union-shop requirements 
is considered under the heading of "Coverage" in section E 1 of this 
-report. 

One further thought on this subject. The impression must not be 
left that refusals to join these unions or resignations from them have 
been mainly for the reason that their policies or principles have been 
questioned. We have information, both in the form of testimony at 
the hearings and letters from protesting employes that a not uncom- 
mon reason lies in the unwillingness of the union to prosecute griev- 
ances or claims which it does not deem to be meritorious. Individual 
employees disappointed by such decisions of union committees are 
now among the most outspoken critics of the unions. Whenever such 
screening is done unhappy critics will be made, but this is not a sound 
argument against requiring the employe to continue his membership. 

| 
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Management, we should suppose~ would want these screening opera- 
tions to be continued and to be used as objectively as possible. 

Some of these unions are very old as the labor movement goes~ 
running up to 50 years or more, some have been active on large numbers 
of Carriers, with interruptions, for almost their entire existence and 
particularly since the Railway Labor Act was enacted in 1926. The 
Supreme Court has spelled out the definite legal and equitable duty 
on them to protect the welfare of all employes within their respective 
coverages, including nonmembers. As far as these 17 organizations are 
concerned, these duties appear reasonably to have been met. I t  seems 
odd, then~ that some carriers should still insist on referring to these 
unions as "outsiders." The Carriers accept them as an integral part 
of the industry in addressing and hearing from their employes with 
respect to the terms and conditions of employment. Carriers have not 
hesitated to move through these unions on certain occasions for wage 
reductions, nor have they hesitated to enlist their aid when the inter- 
est of the industry required legislative attention. 

In the same vein is the labeling of dues and other payment by mem- 
bers as "tribute." I t  is estimated that the charges of none of these 
unions have exceeded the equivalent of 3 cents per hour. Measured 
against benefits attained of various kinds through concerted and 
organized effol~cs, such charges certainly are not extreme or unreason- 
able. These unions in recent years have made public their statements 
of income and expenditures~ and they assured this Board on the 
record that their charges to members will merely be such as will be 
necessary £rom time to time to continue their normal operations. 
Rather than to label as tribute to the unions the membemhip dues and 
other fees, one might think in terms of a fair description of the un- 
willingness of some employees to pay their share toward the expense 
of operating and maintaining the union which looks out for their wel- 
fare. The legal expression "unjust enrichment" comes to mind, and 
in many respects seems to be a fair  description of the fact. This doc~ 
trine was urgently presented to Congress when the union-shop agree- 
ment was under consideration, and apparently made a strong appeal. 
Throughout our hearings it was referred to as the problem of the 
'~free-rider." 

Individuals who do not share with their fellow employees the cos~t 
of the union's activities, the benefits of which they are perfectly will- 
ing to accept, present a problem in equities which is very real. They 
incur the displeasure and resentment of those who are members, and 
this may cause frictions and feuds which will lead to disunity in the 
normal causes of the employees, a result definitely not in keeping with 
the purposes of the Railway Labor Act. 

I r I 
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~ T h 0  Carriers devoted some time to a description of excesses and of 
~iisl'cl)utab]e behavior on the part of certain unions and union leaders 
ia some other industries. The impression they sought to convey was 
t,hat, such activities resulted from too much power in the hands of the 
unions. The union shop, they pointed out, would enhance the power 
of the labor organizations before us. Nevertheless, they prefaced this 
argument, and repeatedly restated, that none of the descriptions 
of these unions or union leaders, who are foreign to the railroad in- 
dustry, apply in the remotest to any of the 17 nonoperating employee 
unions involved in our case or to any of their leadership. 

The inferences to be drawn from such an arugment leave us com- 
pletely unimpressed. Much more to the point is the behavior of these 
very unions over the course of many years during many of which, by 
the Carriers' own testimony~ they have  been very strong and in- 
fluential and have nevertheless conducted themselves in an exemplary 
manner so far as ethics and honorable representation are concerned. 
It  is also noteworthy that several of these unions represent large 
numbers of people who work in other industries, in many of which 
they have had union-shop agreements for years, and still the Carriers 
find no evidence of misbehavior on their part. The Carriers fail to 
mention the favorable and satisfactory experience in labor relations 
of many other industries in which unions have for a long time had 
closed or union-shop agreements. :Nor do they make any reference in 
some of the notorious illustrations they give to the part played by 
some of the managements in those industries. The syllogistic type 
of reasoning in this argument of the Carriers could lead to some 
strange conclusions. 

It  was urged by the Carriers that the opposition to compulsory 
union membership on the part of railroad employes is so strong that 
many will forfeit their jobs rather than to join. Because of the spe- 
cialized skills of railroad workers, the Carriers contended, this would 
be most unfair to them, and it would also deprive the Carriers of 
valuable trained employes. In our inquiry into this contention we 
were fortunately not required to look into the experience in outside 
industries, and from that to speculate concerning the parallels or 
dissimilarities on the railroads. A number of railroads have made 
union-shop agreements with operating unions, including several of the 
railroads involved in the dispute before us. Other railroads have 
made such agreements with the very unions in our case. Information 
was given to us by the labor representatives as to the number of 
employes who declined to join the nonoperating unions, and we were 
furnished similar information by the employers as to what happened 
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in this regard on several Carriers which have made union-shop agree- 
ments with other unions. 

On the New York Central System there are approximately 26,000 
employes covered by the union-shop agreement of the Brotherhood 
of Railway Clerks. Since the union-shop agreement was made a few 
months ago some 27 employes have left the service of whom 17 were 
discharged, because of their unwillingness to join. On the Lehigh 
Valley Olfly 1 employe subject to the Clerks' coverage was discharged, 
and on the Baltimore & Ohio a total of only 8 notices were served 
and these are still pending, as compared with a coverage of some 
11,000 employes on this railroad. The experience of the Brotherhood 
of Railway Signalmen was that only 3 men resigned, 3 were denied 
membership, and none were discharged~ out of a total of about 3~000 
employes on the railroads with whom it has made union-shop agree- 
ments. The Order of Railroad Telegraphers has about 5~000 employes 
within its coverage on the New York Central; the total in doubt as 
to joining the union is 14, .but their cases are still pending. On the 
Great Northern no telegraphers have either resigned, been discharged, 
or denied membership. The total at work in this group was about 
1,850, according to the M-300 report of October 1951. The Brother- 
hood of Maintenance of Way and Equipment reported that on the 
New York Central only seven employes declined to join the union, 
five quitting their jobs and two being discharged. The October 1951 
midmonth count showed about 16,000 employes in these Maintenance 
of Way classifications. The Shopcraft Unions reported that their 
general experience has been that action had to be taken on the average 
only as to 1 or 2 employes per 1,000. 

The Carriers introduced evidence concerning the Pullman Car 
Porters. Out of 9,150 employes in active service (the full roster being 
1!,300 ) only 8 employes refused to join the union. The Pullman 
Company representative testified that persuasion had to be used by 
management people as well as union representatives to get some to 
join, but the result was as indicated. 

The Carriers also provided some information with reference to 
union-shop experiences on four western railroads which have such 
agreements largely with operating organizations. Unfortunately, 
there was not available an accurate statement as to the number of 
emp]oyes who resigned or quit because of the union membership re- 
quirement. We were given the toi/al number of resignations, but these 
included those which may have occurred regardless of the union shop, 
as well as those caused by the union shop~ and we have no way of 
distinguishing them. On the Colorado & Southern three union-shop 
agreements were made in September 1951, with the Engineers, the 
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Firemen, and the Traimnen. No employes had to be discharged, and 
in the 3 groups there were 38 quits, out of 366 employes, but we must 
remember that, as throughout this paragraph, the quits include those 
which had nothing to do with the union shop. In August 1951, the 
Northern Pacific made a similar agreement with the Trainmen; of 
2,460 employes, the Brotherhood requested that 12 be discharged, and 
there were 166 resignations. The Chicago, Burlington & Quincy made 
four union-shop agreements between June i and Aubo~st 16, 1951. Of 
320 Dining Car Employes 6 were discharged; of 787 Conductors none 
were discharged; of 3,030 Trainmen 19 were discharged; of 1,466 
Firemen 2 were discharged. In September and October 1951, the 
Denver, Rio Grande & Western made four such agreements. Of 458 
Firemen there were 15 resignations and 8 requests for discharges; of 
446 Switchmen there were no discharges but 25 resignations; of 556 
road Trainmen there were 7 requests to discharge; of 414 Engineers 
there were no resig-nations and no discharges. I t  should be stated that 
the total employment fi~lres were obtained from the October 1951 
M-300 report of the Interstate Commerce'Commission. 

The Southern Railway System lines made three separate union- 
shop agreements with the Brotherhood of Railroad Trainmen, one on 
Augmst 15 and the others on September 1, 1951. Out of a total of 3,800 
employes, no discharges were necessary, as reported by the repre- 
sentative of that Carrier. 

Based on the most complete and competent figures which show 
the experience on representative carriers with broad and varied classes 
of employes, it appears that the compulsion to join a union has pre- 
sented difficulties leading typically to the termination of employment 
by about one-tenth of I percent of the Employes. This is far less than 
the fears expressed by the Carriers would lead one to expect. I t  is 
true, of course, that it is exceedingly unfortunate if even a single 
person loses his job because of the union shop. On the other hand, 
the percentage of losses due to the change generally has been relatively 
insignificant and the impact on the work force as a whole has been 
negligible. The experience to date suggests that compulsory union 
membership on the railroads does not arouse among the employes more 
violently m~favorable reactions than are encountered in other indus- 
tries, and that it is not likely that it would do undue violence to the 
employes on the Carriers in terms of jobs vacated or lost. 

The subject of discrimination in membership and membership 
privileges was raised by the Carriers. The legal aspects of this prob- 
lem are discussed in the part of this report dealing with the legal 
issues, under the section designated as D5. We arrive there at the 
conclusion that Congress resolved the problem by protecting the jobs 
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of employes who are denied membership for any reason other than 
the nonpayment of dues, initiation fees and assessments and declined 
to deny the right to the union shop to unions which may practice some 
form of discrimination. 

I t  happens that these 17 unions are now apparently quite well be- 
haved with respect to discriminatory practices. I n  the past some of 
them have either denied membership or have given limited member- 
ship privileges to nonwhites. Such provisions have been completely 
eliminated in recent years from the constitutions and laws of all these 
organizations, except the Order of :Railroad Telegraphers, and the 
Order of Railroad Telegraphers by action of .its convention has au- 
thorized its president to waive this restriction, and he has waived it. 
There are in fact only 6 Negroes in the telegrapher craft or class in 
the entire country, out of a total of about 50,000. Two of them have 
applied for membership, and pursuant to the waiver put into effect by 
the president, they have been admitted to full membership. The others 
have not yet applied but will be considered if they do on exactly the 
same basis as all other applicants. Moreover, the Board was assured 
that at the next convention of the Order of Railroad Telegraphers the 
international officers will recommend the Complete elimination of this 
restrictive provision from the constitution. The Brotherhood of Rail- 
way Clerks has some segregated locals. By order of its grand presi- 
dent, acting under his constitutional authority, Negroes are now being 
admitted to so-called white lodges or locals. 

In general, representations were made to the Board under oath that 
discriminatory practices have been substantially eliminated by all 
the unions before us and that they intend to eradicate at their next 
conventions whatever traces still remain. This is most encouraging. 
I f  the desire for compulsory union membership has hastened develop- 
ments along these enlightened lines, then it has served a good and con- 
structive purpose, aside from the merits of the union shop as a sought- 
after part  of the technique of collective bargaining. When a union 
is given the benefit of_the union shop, it necessarily begins to approach 
universal membership, and by the same token its character as a series 
of fraternal-type lodges is changed to what may be called a quasi- 
public organization. This new role fixes stronger obligations on the 
organization to adopt, embrace, and put into practice the ideals of 
equality fair treatment, and democracy which our Bill of Rights and 
our sound national traditions exemplify. 

The organizations still have the right of blackball, and they urge 
that this is essential to their welfare. They maintain that they must 
be able to reject undesirable characters in order to maintain their 
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institutional h~tegrity. This is true~ yet the opportunities still exist 
for the blackball to be used for arbitrary and unworthy purposes. 
We shall recommend the adoption of the general principle that ex- 
clusion from the several unions shall in practice be limited solely to 
employes whose records are demonstrably such as to indicate that they 
would be undesirable associates, and that the blackball shall not be 
employed for personal or arbitrary or other reasons indefensible in 
a union which has the obligations of an institution which has been 
converted into an integral and permanent segment of our economic 
and industrial society. 

For the same reasons these labor organizations must make member- 
ship as available and easy as possible financially. The added strength 
and stability which the union shop gives to them is intended to enable 
them to discharge more effectively their obligations to the employes 
they represent, to the industry of which they are a part, and to the 
public as a whole. It  is definitely not meant to give them the power 
to force workers to pay dues or fees in excessive amounts. We have 
taken seriously the assurances that this will not be done~ that the 
financial charges will be consistent only with their reasonable require- 
ments to pay for normal union functions and activities~ and no more. 
I t  would be a breach of faith for any of these unions to increase their 
charges at any time beyond what is fair or reasonably needed, or for 
them to permit their locals or lodges to do so. 

There are some restrictions on membership which had their origin 
in special historic circumstances related to the difficulties of organiz- 
ing in former times. For example, the Blacksmiths ~ Brotherhood 
denies the right of membership to members of the State Militia or 
Miners' Police. Unions enjoying the benefit of compulsory member- 
ship should modernize their membership qualification requirements in 
keeping with the policy of keeping their membership as open as pos- 
sible. We believe this type of restriction to be inconsistent with the 
new role to be played by the unions, and recommend that it and similar 
restrictions be eliminated. 

The Brotherhood of Railway Clerks in article I of its Protective 
Laws denies to employes who are not fully covered by the working 
rules agreement the right to serve as chairman or member on the 
local, division or district protective committee, or to serve on any 
board of adjustment of the particular railroad. Apparently~ such 
employes enjoy all other privileges of membership, including the 
right to serve on committees, and to act as delegates to conventions. 
The explanation of this limitation is that such members might be 
embarrassed if they undertook to represent an employe involved in a 
grievance dispute because their position with the Carrier may be such 
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that they would have to try to sustain the Carrier's position with re- 
spect to the cause for the grievance. This raises a legal question, in- 
volving the interpretation of section 2, elevenths of the Railway Labor 
Act, particularly subsection (a). This relates to the making of union- 
shop agreements, and includes protective language as follows : 

Provigeg, T h a t  no such agreement  shall require  such condit ion of employment  
wi th  respect  to employes to whom membership  is not  avai lable  upon the same 
t e rms  and  condit ions as are  general ly  applicable to any other  member  or wi th  
r e spec t  to employes to whom membersh ip  was  denied or  t e rmina ted  fo r  any  
reason o ther  t han  the fa i lure  of the employe to tender  the periodic dues, init ia- 
t ion fees, and assessments  (not  including fines and penalt ies)  un i formly  required 
as a condi t ion of  acquir ing or re ta in ing  membership.  

We do not believe it is our function to undertake to render opinions 
as to the legal effect of a statute, but we do believe that in arriving 
at conclusions as to a fair basis for settling a dispute we should con- 
sider whether the general spirit and purpose of the law are being 
observed. I t  may be held eventually by those charged with making 
authoritative legal interpretations that the Brotherhood of Railway 
Clerks is not denying to such employes membership on the same terms 
and conditions as are generally applicable, since they are freely ac- 
cepted into membership. On the other hand~ it may be held that 
membership necessarily implies all the rights and privileges Which 
normally go with membership. 

We have doubts as to the law and we were not appointed to resolve 
such legal doubts. I t  is our opinions however, that, whether legal or 
nots such restrictions on the membership privileges of employes whom 
the Union desires to have compelled to join should not be continued. 
We know from his testimony that the grand president of the Brother- 
hood has the authority to waive these limitations. In all respects in 
which there may be arbitrar:), or discriminatory exclusions from mem- 
bership, he has already either taken action or assured us he will do 
so. We believe he should take similar action as to these limitations 
on the membership privileges of employes not fully covered by the 
working conditions rules, and we so recommend. 

Some of the employees may have conscientious or religious scruples 
against joining a labor organization. This problem was discussed at 
the hearings. The labor spokesmen called attention to the position 
of the National Labor Relations Board, the substance of which is that 
such an employe is deemed to have met the condition of continued 
employment if he tenders the amount of the periodic dues, assess- 
ments, and initiation fees even though he remains out of the union. 
A ruling to this effect was approved by the United States Circuit Court 
of Appeals, Seventh Circuits on February 2~ 1951~ in Union Starch c~ 
Refining Co. v. National Labor" Relations Board, 186 Fed. (2d) 1008. 

I I w l  
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The statutory provisions of the two statutes in question being the same 
on this point, this seems to be a satisfactory approach and should 
afford such conscientious objectors with ample job protection. 

In  disputing the opinion of labor spokesmen that the union shop 
would improve morale within the employe ranks, the Carriers argued 
that morale has been satisfactory to the present time and if member- 
ship were made compulsory this very compulsion would probably 
affect the morale adversely. The same argument was made before the 
congressional committees. Moreover, it logically calls for an inquiry 
into the nature of the compulsion. The Carriers earnestly insist on 
their right to make union-shop agreements as a matter of free choicer 
holding in fact that such agreements must remain strictly a matter of 
choice with the Carriers. Some of the Carriers in this proceeding 
have made such agreements with other unions. Other railroads have 
made them with these 17 unions. Upon what theory, it must be asked, 
is the compulsion on the nonunion employes any the less if the em- 
ployer decides that for good reasons of business or expediency it 
should enter into a union-shop agreement ? The minority employes 
are given no right to express their preference or their willingness. I f  
compulsion or the denial of individual freedoms is the issue, how is this 
grievance satisfied by leaving the decision to the employer? 

Many of the affirmative reasons for favoring the present union-shop 
proposal have already been mentioned in our foregoing discussion of 
the arguments raised by the Carriers in opposition. We shall now in 
summary form refer to the other persuasive points which favor the 
unions ~ proposal. 

These unions were legally denied the right to have union-shop 
agreements from 1934 to 1951. ~Vhile there were differences of opinion 
among the leadership of these and other railroad labor organizations 
from time to time concerning union shops, the principal reason for the 
legal prohibition was given on August 9, 1950, by the Senate Committee 
on Labor and Public Welfare in its report to the Senate on the union- 
shop amendment to the Railway Labor Act wlfich was then under con- 
sideration~ in the following language: 

T h e  presen t  prohib i t ion  aga in s t  the  f o r m  of union secur i ty  a g r e e m e n t s  and  
the  check-off were  made  p a r t  of the  R a i l w a y  L a b o r  Act  in 1934. T h e y  w e r e  
enac ted  into l aw aga ins t  the  b a c k ~ ' o u n d  of emp loye r  use of  these  a g r e e m e n t s  
as  the  basis  fo r  es tab l i sh ing  and  m a i n t a i n i n g  c o m p a n y  unions,  thus  effect ively 
depr iv ing  a subs tan t i a l  n u m b e r  of employees  of the i r  r igh t  to ba rga in  collectively.  
I t  is e s t ima ted  t h a t  in 1934 the re  were  over  700 a g r e e m e n t s  be tween the ca r r i e r s  
and  unions  al leged to be c o m p a n y  unions.  These  ag reemen t s  r ep resen ted  over  20 
pe rcen t  of the  to ta l  n u m b e r  of  a g r e e m e n t s  in the  indus t ry .  

I t  was  because  of th is  s i tua t ion  t h a t  l abor  o rgan iza t ions  ag reed  to the  
~present s t a t u t o r y  p rov is ions  aga ins t  union s ecu r i t y  ag reements .  A~ effor t  
w a s  m a d e  to l imi t  the  p roh ib i t ion  to c o m p a n y  unions.  This ,  however ,  p roved  
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unsucces s fu l ;  and in order  to r each  the  prob lem of company  control  over  unions,  
l abor  o rgan iza t ions  acce l~ed the  more  genera l  p rohib i t ions  which  also depr ived  
the  na t i ona l  o rgan iza t ions  of  seeking  union secur i ty  a g r e e m e n t s  and  check-off 
l ;rovisions.  I t  is thus  c lea r  t h a t  these  o rgan iza t ions  did not  oppose union 
secur i ty  a n d  check-off a g r e e m e n t s  as  such, but  me re ly  the i r  use as a m e a n s  of  
c a r r i e r  cont ro l  over  the  b a r g a i n i n g  process.  

The statutory prohibition has been withdrawn by Congress. Con- 
sidering the prevalence of such agr. eements in American industry, the 
question may be asked, why should the benefit of the union shop now 
be withheld from these unions ? From our foregoing discussion it is 
apparent that the reasons advanced by the Carriers have not been very 
convincing to us. 

We find in general that the recent trend has been in favor of union 
shops. The Taft-Hartley law requirement of special elections has 
been withdrawn by Congress, which found that the overwhelming 
sentiment of employees voting on the subject has been in favor of 
union shops. Comparing the fiscal periods 1949-50 and 1950-51, the 
Bureau of Labor Statistics found from an examination of over 2~000 
labor agreements that the percentage providing for the union shop 
rose from 50 to 61 percent; that in the transportation industry there 
were 67 percent in the later period as against 59 percent in the earlier, 
in transportation equipment 59 percent as against the prior figure of 
45 percent, and in public utilities 56 percent with union-shop provi- 
sions as compared with 49 percent the year before. 

We also learned that in other circumstances numerous carriers have 
recognized the contribution toward permanence and stability which 
may be made by compulsory membership of their employes. Thus, 
prior to the 1934 amendment to the Railway Labor Act, as indicated 
in the above quotation from the report of August 9, 1950, of the Senate 
Committee on Labor and Public Welfare it was not unusual to find 
carrier-supported unions, many of which had compulsory member- 
ship requirements. This was pointed out in the statement of De- 
cember 7, 1933, addressed to the Regional Coordinating Committees 
by the Federal Coordinator of Transportation. There are also a great 
many compulsory hospital plans or associations in the railroad in- 
dustry. We do not question the value of the service rendered by these 
plans, but we do note that membership is compulsory and that gen- 
erally the dues are checked off. Over 400,000 employes in the railroad 
industry are subject to compulsory membership in these plans. 

I t  was also developed at the hearings that several airlines also gov- 
erned by the Railway Labor Act, have since the 1951 union-shop 
amendment entered into such agreements with employes. 

I t  was also shown that several organizations before us have union- 
shop agreemhnts in other industries. In 83.4 percent of their collec- 
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tire bargaining agreements the Machinists have union-sho p provi- 
sions s the actual number running to many thousands of individual 
firms. The Boi]ermawkers now have union shops in over 90 percent of 
their contracts s and the Blacksmiths in 95 percent. Others which 
commonly have union-shop arrangements other than in the railroad 
industry are the Electrical Workerss the Hotel and Restaurant groups 
the Firemen and Oilers, and the Clerks. 

A fact that carries great weight with us is that union-shop agree- 
ments are no longer uncommon even on the railroadss including a 
number of the Carriers who are contesting the right of these 17 labor 
organizations in this proceeding. Some 4:0 Carriers employing over 
one-third of all the railroad employes of the country now have union- 
shop agreements with at least one of the unions on their properties. 
Most significant is the fact that rMlroads employing oyer 215,000 
people have now made union-shop agTeements with some or all of 
the very 17 labor organizations which in this proceeding are urging 
the acceptance of a similar proposal by the other Carriers. Included 
in this last group of i-ailroads are the Great Northelm, the New York 
Centrals the Baltimore & Ohio, and the Lehigh Valley. 

We thus find that, despite the strong protests made before us, a. 
most representative segment of the railroad industry itself volun- 
tarily has adopted the union-shop principle in the year since it was 
made legal to do so. The Carriers which have done so include not 
only the four important railroads named immediately above~ but also 
other major carriers like the Burlingtons the Denver and Rio Grandes 
the Northern Pacific~ the Colorado & Southern s the Illinois Centrals 
the Southerns the New Haven~ the Lackawannas and the Pullman Co. 

We are both puzzled and struck by the fact that Carriers appear 
before us bitterly opposing the union shop on basic principle and yet 
have themselves recently entered into such agreements with other 
unions on their properties, in fact even after the dispute before us 
had already been referred to the Mediation Board. 

We might also point out the numerous examples of union shops 
on wholly or partly owned subsidiaries of the railroadss including bus 
and trucking operations, but this hardly seems necessary s except to 
the extent of observing that the acceptance of the principle of the 
union shop by managel~ of the railroad industry started some time 
before the 1951 union-shop amendment. 

In summary s therefore, we find that the union-shop principle is well 
established in American industry as a whole; that Congress by amend- 
ing the Railway Labor Act in January 1951, relieved the employees 
of the railroad industry from the denial of the right to have the benefit 
of this w.ell-established teclmique of or aid to collective bargaining and 
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thereby eliminated from our consideration all the basic questions of 
principle or policy commonly raised in opposition to the union shop; 
that Congress recognized the needlessness of special elections as a con- 
dition for making union-shop agreements by eliminating this require- 
ment from the Taft-Hartley Act; that many airlines and railroads 
have since the 1951 amendment clearly evidenced their acceptance of 
the union-shop principle by entering into a substantial number of such 
agreements ; on the railroads in particular some 40 Carriers employing 
over one-third of all railroad employees have made one or more union- 
shop agreements. We also fail to find substance in the special reasons 
argued before us for denying the union shop to these nonoperating 
employe labor organizations in particular. We find also that the 17 
labor organizations before us have advanced sound and persuasive . 
reasons in support of their request for union-shop a~-eements. 

D. L~oAL Iss~r~s 

1. In troduct ion . - -A  substantial part of the case presented by the 
Carriers has consisted of legal objections to the union-shop agreement 
proposed by the Organizations. Indeed, one large group of carriers 
has rested its case Mmost entirely on the asserted illegality of the pro- 
posed agreement. Others, while they have given somewhat less em- 
phasis to the asserted legal objections, have nevertheless insisted that 
doubts concerning legality constitute an important obstacle to ac- 
ceptance of the Organizations' request. 

These legal objections which were urged throughout the proceeding 
raised an important question concerning the duties of an emergency 
board. The board's statutory duty is to "investigate promptly the 
facts as to the dispute and make a report thereon to the President" 
(Raihvay Labor Act, see. 10). The board is not in any sense a court. 
I t  has no power to decide any issues, legal or otherwise, and it is not 
assumed to have any special legal competence. Ordinarily, therefore, 
an emergency board might properly consider that legal issues are 
beyond the scope of its inquiry or report. 

In this case, however, the legal objections have been so heavily relied 
on.by some of the Carriel~ that we feel they constitute an aspect of 
the dispute which this Board should not wholly ignore. Our investi- 
gation and report would be incomplete if we failed to take account of 
these objections which some of the carrier parties contend are funda- 
mental issues in the dispute. Accordingly we have given serious con- 
sideration to the legal questions raised by the Carriers. In doing so 
we have not attempted to decide these issues definitively as a court 
might do., All we have tried to do is to discover whether these objec- 



30 

tions are so serious on their face that on legal grounds alone the Board 
should recommend withdrawal of the Organizations' request. 

We are satisfied that they are not. On the contrary, our conclusion 
is that most of the legal questions raised have been answered beyond 
substantial doubt by Congress itself, in the union-shop amendment 
to the Railway Labor Act, and that any problems which may remain 
concern the details of operation of the unions' proposal, not its basic 
principles. We will deal with certain of those problems of operation 
of the proposal later in this report. 

We will discuss each of the principal legal objections sufficiently 
to indicate our main reasons for holding that they do not preclude 
a recommendation in favor of a union shop. Not all the points have 
been relied on by all of the carriers, but for purposes of this discus- 
sion it does not seem necessary to differentiate among them. 

2. Authorization by the Railway Z~bar Act.--This entire case 
arises, as was stated above, because Congress in 1951 passed a law 
amending the Railway Labor Act by expressly permitting union- 
shop agreements upon certain terms and conditions. The provisions 
of the amendment and of the unions' proposM have been set out above. 
The proposed agreement follows closely the provisions of the amend- 
ment. I f  one looks only at the amendment itself there would seem 
to be, no doHbt that it clearly authorizes this very kind of agreement. 

Nevertheless it is contended that because of other provisions of the 
Railway Labor Act the amendment does not have the effect which it 
appears to have. Viewing the act as a whole, it is argued, this kind 
of agreement is not permitted. In particular it is claimed that this 
agTeement would violate the general purposes stated in section 2 of the 
act and the provisions of section 9, third. The general effect of these 
provisions is that employes are to be protected in their right to select 
bargaining representatives free from coercion by the employer--a 
purpose which in the absence of other provisions a union-shop agree- 
ment might well be deemed to violate. I t  is pointed out that the 
union-shop amendment specifically amends certain paragraphs of the 
act---i, e., section 2, fourth and fifth--but leaves the other provisions 
untouched, including the general purposes and section 2, third. The 
conclusion urged is that since the union-shop proposal is fundamen- 
tally in conflict with the original purposes of the act, and since those 
purposes have not been explicitly amended by the 1951 enactment, the 
act as a whole must be read as forbidding the agreement. 

The question which this position immediately suggests is whether, 
if the 1951 amendment does not authorize the proposal under consid- 
eration in this ease, it can have any effect at all, and Carrier counsel 
frankly admitted that the result df the argument would be that the 
amendment is entirely without effect~ 

. . . . . . . . . .  I i l i  



31 

To our minds, however, the necessary conclusion is that the argu- 
ment is bad, not that the amendment is bad. We know of no principle 
of statutory construction which would justify treating this action of 
Congress as a complete nullity merely because Congress failed to iron 
out all the possible literal inconsistencies remaining in the statute. 
The language of the 1951 amendment could hardly be more explicit 
in authorizing the union shop. This must be taken as a basic.change 
in its philosophy, and it is clear that the later enactment controls and 
that the rest of the statute must yield wherever necessary to effectuate 
the plain language of the amendment. This conclusion would be 
necessary even if Congress had said nothing at all about other provi- 
sions of the act when it passed the amendment. I t  did, however, ex- 
pressly recognize the possibility of conflict with other provisions, not 
only in subsection (d) of paragraph 11 but in the very beginning of 
the amendment, which states: "Notwithstanding any other provisions 
of this act . . ." 

The failure of subsection (d) to mention other provisions than 
paragraphs fourth and fifth is therefore of no consequence. An ex- 
planation for specifically mentioning only those provisions, however, 
was that they were the ones which directly prohibited agreements of 
the kind authorized by the amendment, whereas other portions of the 
act affect the problem only in general terms. 

We conclude that the Railway Labor Act does beyond doubt per- 
mit agreements of the kind proposed. 

3. The union-shop arr~endment and State laws.--An objection which 
seems to us equally without foundation is that a union-shop agreement 
on the railroads might violate State statutes on the subject. Here, 
too, the language of the union-shop amendment to the Railway Labor 
Act seems perfectly clear. I t  provides: "Notwithstanding any other 
provisions of this act, or of any other statute or law of the United 
States, or Territory thereof, or of  any State, any carrier or carriers 
* * * and a labor organization or labor organizations * * * 
shall be permitted" to make the described agreements. Despite this 
language the Carriers express concern that the statute might be held 
not to have superseded State law and that they will be exposed to 
penalties and liabilities under State laws if they enter into a union- 
shop agreement. 

We think these fears are plainly unwarranted. I t  is not denied 
that Congress has the power to make its own law paramount in this 
field; the only question is whether it has done so. We think there is 
no room for doubt. Even if the language of the amendmentiwere less 
explicit than it is, the legislative history leaves no doubt as to the 
purpose of the amendment. Congress had clearly presented to it the 
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issue whether in dealing with the railroads it  should follow the pattern 
of the Taft- t tar t ley Act and leave the State antiunion shop laws in 
force or whether it should adopt a uniform Federal  rule. The propo- 
nents of the legislation pointed out that  the bill  was intended "to re- 
move any doubt that  Congress intends to pre-empt the field on the 
question of union shop." See  ]teari]~gs before Subcommittee of Sen- 
ate Committee on Labor and Public Welfare  on S-3295, Eighty-first  
Congress, 2d session, 17. When the measure was under consideration 
in the Senate, there was introduced and thoroughly debated a pro- 
posed amendment which would have left State laws in force. This 
was decisively rejected. 

We see no substantial danger, therefore, that  this statute might  be 
construed as leaving in force State laws prohibit ing or restricting the 
union shop. 

4. Co~stitutio~lity of the ~nion-shop a~r~endment.--The Carriers 
have also argued on various grounds that the union-shop amendment 
to the Railway Labor Act is unconstitutional. 

For  purposes of this case a sufficient answer would perhaps be that  
this Board should not question the constitutionality of a statute, es- 
pecially of the statute under which the Board is created. Even 
though the Board is not an administrative agency in the ordinary 
sense, we think it would be appropriate for us to follow the practice 
of administrative agencies in this respect. Such agencies have gen- 
erally declined to entertain arguments against the constitutionality 
of the statutes under which they operate. 

The reason for this was given by Chief Justice Vinson, sitting on 
the Court of Appeals, in Panitz v. District o/Columbia, 112 Fed. 39, 
74 App. I). C. 131 (1940) : 

The  necessi t ies  of  our sys t em requi re  the  jud ic i a ry  to d e t e r m i n e  the  consti-  
t u t iona l i ty  of  ac ts  of the legis la ture .  T h e r e  can be l i t t le  doubt  t h a t  i t  repre-  
sents  the h ighes t  exercise  of the judic ia l  power,  and  one t h a t  even the  Jud ic ia ry  
is r e luc t an t  to exe rdse .  I n t e r r u p t i o n  of the  m a c h i n e r y  of g o v e r n m e n t  neces- 
sa r i ly  a t t e n d a n t  on this  func t ion  not  only cau t ions  the  jud ic i a ry  but  a rgues  as  
well aga i n s t  i ts  exerc ise  by o ther  agencies.  I t  is th i s  con§idera t ion  fo r  the  
order ly ,  efficient func t ion ing  of the processes  of gove rnmen  t which  makes  im- 
possible to recognize in a d m i n i s t r a t i v e  officers any  inhe ren t  power  to nul l i fy  
l e g i s l a t i v e  e n a c t m e n t  because  of pe r sona l  bel ief  t h a t  they  con t r avene  the  
Const i tu t ion.  

The Carriers urge, however, that while we should not attempt to 
decide these constitutional questions, the existence of substantial 
doubts as to constitutionality should have a bearing on our findings 
and recommendations. They emphasize the possible liabilities for 
penalties and damages which they might  suffer if  the union-shop 
amendment should ultimately be held invalid. 
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Upon examination of such decisions of the Supreme Court as seen 
to bear upon the matter, however, we cannot find any basis for sub- 
stantial doubt as to the validity of a statute authorizing a closed or 
union shop. While the question of constitutionality does not seem 
to have been expressly considered, the court has assumed on a number 
of occasions that the objections to the closed shop raise only policy 
considerations which are within the range of legislative discretion. 

Section 8 (5) of the Wagner Act, for example, contained a proviso 
protecting the closed-shop. In Colgate-Palmolive-Peet Co. v. 
N. Z. :R. B., 330 U. S. 355, the Supreme Court upheld the employer's 
right to discharge employes for failure to comply with a closed-shop 
contract, and in doing so stated : 

One of the oldest techniques in the a r t  of collective ba rga in ing  is the closed 
shop. I t  protects  the in tegr i ty  of the union and provides s tabi l i ty  to labor re- 
lations. To achieve s tabi l i ty  of labor re lat ions was the p r i m a r y  objective of 
Congress in enact ing the Nat iona l  Labor  Rela t ions  Act. Congress knew tha t  a 
closed shop would in te r fe re  with f reedom of employes to organize  in another  
union and would, if used, lead inevi tably  to d iscr iminat ion  in t enure  of employ- 
ment. Nevertheless,  with full  rea l iza t ion t.hat there  was a l imi ta t ion  by the 
proviso of section 8 (3) upon the f reedom of section 7, Congress inser ted the  
proviso of  section 8 (3).  I t  is not  necessary for  us to jus t i fy  the policy of 
Congress.  I t  is enough tha t  we find it in the s ta tute .  

In Lincoln Union v. Northwestern Co., 335 U. S. 525, and A. F. of Z. 
v. American Sash d~ Door Co. 335 U. S. 538, the Supreme Court upheld 
the validity of State laws prohibiting the closed shop. While these 
decisions do not necessarily mean that a legislative approval of the 
closed shop would be equally valid, such a conclusion is implicit in 
the decisions. As counsel for the Organizations has pointed out in 
his brief to this Board, constitutional arguments against the closed 
shop would have been the strongest kind of arguments in support of 
the prohibitory laws which were under attack, yet it does not appear 
that such arguments were urged upon by the court or, if they were, 
the Court failed to mention them in its opinions. 

The following statements from the concurring opinion of Mr. Jus- 
tice Frankfurter seem particularly relevant (335 U. S. at 546, 550-51) : 

The r ight  of association,  like any  other  r igh t  carr ied to its extreme,  encounters  
l imit ing principles. * * * At  the  point  where  the mutua l  advan t age  of 
associa t ion demands  too much individual  d isadvantage ,  a compromise  mus t  
be struck.  * * * W h e n  tha t  point  has been. r e a c h e d - - w h e r e  the  in tersec-  
t ion should  fall--- is  plain,ly a ques t ion  ~ t h i n  the special  provinve  of the  
legis lature .  * * * 

• * * W h e t h e r  it is preferable  in the public in teres t  t ha t  t r ade  unions  
should be subjected to s ta te  in tervent ion or left  to  the f ree  play of social 
forces, whe the r  experience lms disclosed "union unfa i r  labor  pract ices" and 
if  so, whe the r  legislative correct ion is more  appropr ia te  than  self-discipline 
and  the pressure  of public op in ion- - these  are  quest ions on which it is not  
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for use to express views * * * For these are ~ot matters,  like censor- 
ship ol the press or separation of church ang state, on whicl~ history, througk the 
constitution, speak~ so decisively as to ]orbig e~perimentation. [Emphas i s  
supplied.] 

While  these decisions and statements are by no means conclusive, 
we have been pointed to no authorities which run contrary to their 
indications, or which afford any basis for believing that  the legisla- 
ture is not free to permit as well as to forbid union-shop agreements. 

We are aware of no decision in which either the closed-shop proviso 
of the Wagner  Act or the union-shop provisions of the Labor Manage- 
ment Relations Act have been questioned. I t  seems to us that it 
would be highly presumptuous for this Board to act on the assumption 
that  there is doubt not only concerning the legality of agreements 
authorized by the amendment to the Railway Labor Act but also con- 
cerning the hundreds of agreements which have been entered into 
under the National Labor Relations Act and the Labor Management 
Relations Act. 

Apar t  from arguments against the union shop in general, i t  is 
argued that the union-shop amendment to the Rai lway Labor Act 
is unconstitutional because it results in certain differences in the treat- 
ment of operating and non-operating employes and in differences 
between railroad and non-railroad employes. We think it obvious 
that these are differences well justified by the facts on Which Congress 
acted, and that the contention is without merit  (A.  F. of  Z. v. Ameri -  
ca~ Sash c~ Door Co., 335 U. S. 538, 541). 

I t  is further argued that  because of various legal questions which 
may arise in the application of the amendment it is void for un- 
certainty. ~rhile some of the problems suggested may conceivably 
arise, the Statute is not bad merely because it may require interpreta- 
tion. I f  so, there would be few valid statutes. We cannot believe 
that  there is any serious doubt that this Statute satisfies all constitu- 
tional requirements of definiteness. 

Thus, we do not find such serious doubts raised as to the constitu- 
t ionality of the statute, as to deter us from considering the union-shop 
proposal on its merits. 

5. Effect  o/discri~r~inatory or arbitrary u~io~ membership requ~re- 
m, en t s . - -The  argument is made that  even i f  the union shop is legal 
in principle, a union-shop agreement would deprive employe of con- 
stitutional rights if  made with a union which excludes Negroes from 
membership, or otherwise discriminates with respect to membership, 
or which imposes arbi trary or unreasonable membership requirements. 

This  raises the question whether a closed or union-shop is com- 
patible with a "closed union. '~ We are completely in sympathy with 
the decisions of State courts which hold that  a union-shop or closed- 
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shop a~reement is against public policy if it results in the discharge 
of employes who are excluded from the union because of their color. 
(See James v. Marinship Corporation, 25 Cal. 2d 721~ 155 P. 9.(1 329 
(1944) ; Williams v. International Brotherhood of Boilermakers, 27 
Cal. 2d 586, 165 P. 2d 903 (1946).) I f  we were squarely faced with 
such a problem here~ we should have to confess to serious doubts as to 
the legality of such an arrangement and we should certainly be re- 
luctant to endorse it as a fair settlement of a dispute. 

But that problem is not presented by this dispute. For one thing, 
the facts produced in our investigation do not indicate that racial 
discrimination is a real problem in the particular unions involved in 
this case. Only one of these unions has a constitutional provision 
limiting membership to white employes. The testimony showed that 
this provision can be and has been waived by the national president 
of the union and that the provision will probably be repealed, on the 
recommendation of the president, at the next convention of the union. 
Other evidence showed that these labor organizations recognize their 
obligation to admit employes to full membership without racial dis- 
crimination and have made unusually good progress toward eradi- 
cating discrimination and that their major officials are determined to 
eradicate whatever vestiges still remain. 

But even if the problem of discrimination were presented in seri- 
ous and clear-cut form by the facts before us, we would have difficulty 
in finding valid legal objections to the proposal advanced by the 
unions. The reason for this lies in the limited effect of the union-shop 
agreement proposed. Under that agreement an employe who is ex- 
cluded from the union, or to whom membership is not available on 
nondiscriminatory terms, is not to be discharged but is excused from 
the union-membership requirement. Indeed, this exception applies 
in favor of anyone who is denied membership or expelled from mem- 
bership fo rany reason other than failure to pay dues, initiation fees 
and assessments. 

Thus the discrimination~ if it exists, cannot have the drastic effect 
which usually follows from a uni0n-shop agreement--i, e., loss of job. 
The saving clauses which the proposal of the organizations would 
incorporate in the agreement are virtually in the language of the 
amendment to the Railway Labor Act: 

Provided: T h a t  no such a g r e e m e n t  shal l  requ i re  such condi t ion of  employ-  
m e n t  w i th  respec t  to employes  to whom m e m b e r s h i p  is not  ava i l ab l e  upon the  
s a m e  t e r m s  and  condi t ions  as  a r e  genera l ly  appl icable  to any  o the r  m e m b e r  
or  wi th  respec t  to employes  to whom m e m b e r s h i p  w a s  denied or t e r m i n a t e d  
fo r  any  r eason  o the r  t han  the  f a i l u r e  of the  employe  to t ender  the per iodic  dues,  
in i t ia t ion  fees,  and  a s s e s s m e n t s  (no t  including fines and  pena l t i e s )  u n i f o r m l y  
requ i red  as  a condi t ion of acqu i r ing  or r e t a in ing  membersh ip .  
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The rights of minority employes would be safeguarded~ therefore~ 
in a way which was specifically suggested by Congress. 

We cannot say that this protection is legally insufficient. I t  is true 
that preserving the job of the cmploye who is discriminated against 
does not eliminate all the effects of the discrimination. 

But the difficulty with treating these effects as raising substantial 
legal doubts is that Congress has not so treated them. Congress 
gave full consideration to the problem of discrimination and evi- 
dently concluded that protection of the employers job was sufficient 
to satisfy constitutional rights. Congress was asked to enact that 
,~ union which practices discrimination is not entitled to enter into 
a union-shop agreement at all (Senate hearings 131~ 237~ 302; House 
hearings 275~ 294). I t  saw fit not to do so in the statute. As we 
have already stated~ we are obliged to assume that the statute enacted 
by Congress is constitutional. 

Even if we look beyond the statute~ however~ we find no directly 
relevant authority which indicates that Congress has failed to pro- 
tect constitutional rights. In Steele v. Louisville ~ Nashville R. CO, 
323 U. S. 192~ the Supreme Court held that a bargaining representa- 
tive which entered into a collective bargaining contract which 
discriminated against a racial group had violated duties imposed 
upon it by the Railway Labor Act. The opinion also intimated 
that if the act were construed to permit such discrimination it might 
be unconstitutional. However, the court did not suggest that mere 
exclusion from membership in the bargaining unit would violate 
statutory or constitutional rights; it implied the contrary~ stating: 

While  the s t a tu te  does not  deny to such a ba rga in ing  lal)or o rganiza t ion  
the r igh t  to determine eligibility to its membership,  it does require  the union, 
in collective ba rga in ing  and  in making  cont rac t s  with the carr ier ,  to repre- 
sent  nonunion or minor i ty  union members  of the c r a f t  w i thou t  hosti le dis- 

c r imina t ion  * * * (323 U. S. 192, 204). 

Our attention has not been called to any subsequent decision of 
the Supreme Court or the lower Federal courts which qualifies 
the above dictum. (A decision of the Supreme Court of Kansas~ 
Betts v. Easley, 161 Kans. 459~ 169 P. 2d 831~ holds that a union may 
not act as statutory bargaining representative and at the same time 
practice discrimination in regard to membership. However~ we do 
not think we should regard this decision as a guiding precedent on 
the federal constitutional issue.) I f  the constitution does not require 
admission of all members of the craft where there is no union shop~ 
we cannot say that serious constitutional doubts arise in the case of 
the agreements permitted by the Railway Labor amendment. The 
difference is primarily one of degree~ provided the excluded employe 
is protected in his job. The Steele case dictum indicates that the 
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employe's job is entitled to greater protection than his right to partici- 
pate in the bargaining process. We are not confident that the law 
will come to rest at this point, but we do feel--especially in the light 
of Congress' deliberate action on the problem--that this Board has 
no basis for serious doubts as to the validity of the statutory plan 
at this time. 

What we have said in regard to discrimination serves also to dispose 
of the objections relating to other allegedly arbitrary and unreason- 
able membership requirements. So long as such requirements cannot 
result in discharge of an employe who is excluded or expelled from 
the union, we cannot assume that his constitutional rights may be 
invaded. In any event we should think that the proper remedy for 
such arbitrary or unreasonable requirements might well be individual 
action against the union where such requirements are invoked. We 
would hesitate to assume that an otherwise v,~lid agreement was 
totally bad merely because of the possibility that arbitrary action 
might be taken under it. 

6. Effect of Governmeq~t possession.--On August 27, 1950, the Pres- 
ident~ through the Secretary of the Army, assumed possession, control, 
and operation of the railroads pursuant to his Executive Order No. 
10155, and possession and control still continue. The Executive order 
creating this Emergency Board provided: 

Nothing  in this order  shall  be const rued to derogate  f rom the au thor i ty  of the 
Secre ta ry  of the Army  under  the said Execut ive  Order  No. 10155. 

We have considered whether this situation affects this Board's 
functions in any way or imposes any limitations upon the kind of 
investigation or report which the Board may properly make. We 
have done so because the Carriers have suggested that the fact of 
Government seizure presents an obstacle to any recommendation fav- 
orable to the Employes' proposal. We are unable to see that it does. 

Executive Order No. 10155 includes the following provisions" 

4. The Secre ta ry  shall  permit  the m a n a g e m e n t  of Carr iers .  * * * to con- 
t inue their  respective manager ia l  funct ions  to the m a x i m u m  degree possible 
cons is tent  with the purposes of this  order.  Except  so f a r  as the Secre ta ry  shall  
f rom t ime to t ime otherwise  provide by appropr ia te  order  or regulat ion,  t h e  
boards  of directors,  trustees,  receivers,  officers, and employees of such carr iers  
shall cont inue  the operat ion of the said t r anspor t a t ion  systems. * * * in the 
usual  and ord inary  course of the business of the carr iers .  * * * 

6. Unti l  f u r t he r  order  of the Pres iden t  or the Secretary,  the said t r anspo r t a t i on  
sys tems shall  be managed  and opera ted  under  the te rms  and condit ions of employ- 
ment  in effect on Augus t  20, 1950. * * * The S e c r e t a r y s h a l l  recognize the 
r ight  of  the workers  to cont inue  their  membersh ip  in labor organizat ions ,  to 
barga4n collectively th rough  representa t ives  of  their  own choosing wi th  the 
representa t ives  of t ke  oumers ol the ea~'riers,, subject  to the  provisions of 
app l~ab le  law, as $o disputes be tween  the carriers and the workers .  *. * * 
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7. E x c e p t  a s  t h i s  o r d e r  o t h e r w i s e  p r o v i d e s  a n d  e x c e p t  a s  t h e  S e c r e t a r y  m a y  
o t h e r w i s e  d i r e c t ,  t h e  o p e r a t i o n  o f  t h e  t r a n s p o r t a t i o n  s y s t e m s  t a k e n  h e r e u n d e r  
* * * s h a l l  be  in  c o n f o r m i t y  w i t h  * * * t h e  R a i l w a y  L a b o r  Ac t ,  a s  
a m e n d e d .  * * * 

As we read these provisions they give the Carriers the authority 
and the responsibility to bargain with the employes and to settle 
disputes according to the usual procedures of the Railway Labor Act~ 
and they leave with this Board the normal duties of an emergency 
board under section 10. For anything which appears in the Executive 
Order, or of which we have been otherwise informed, the Carriers are 
able both legally and practically to enter into the union-shop and 
check-off agreements requested by the organizations. They are 
equally free to make some other agreement or none at all, except as 
they are bound to observe the duties imposed upon them by the Rail- 
way Labor Act. By the same token they are as free as before to 
accept or reject any recommendations of an emergency board. I t  
may be that an order of the Secretary will be required to put into 
effect any agreement of the parties. I t  may also be that the Secretary 
has power to command or forbid the making of an agreement. But 
the" possibility that such action might later be taken or the implica- 
tions of such action if taken are not for us to consider. We must 
proceed on the assumption that these parties are still responsible 
for bargaining in accordance with the procedures of the Railway 
Labor Act, and that the function of this Board is to investigate and 
report on the dispute in the light of that respons~ility. In this 
setting a report by this Board will be no different from those of 
other emergency boards. The report must be concerned solely with 
the merits of the dispute, and it will have available no other func- 
tion than the inherent appeal, to the parties and the public, of fair- 
ness and reason. Accordingly, our views as expressed in this report 
are unaffected by the present temporary Government possession of 
the railroads. 

E .  SAFEGUARDS AND L I M I T A T I O N S  

1. Go~erage.--The Carriers urged that in no event should the pro- 
visions of a union-shop agreement apply to executive officers, Super- 
visory positions, subordinate officials who exercise supervisory juris- 
diction, or to positions of a technical, professional, specialist or confi- 
dential nature, and that any recommendation for a union shop should 
name all the positions of the above descriptions as exclusions from 
such an agreement. The employes on the other hand contended that 
the coverage of the union shop should be coextensive with the scope 
rules in each existing agreement. Put  in another way, it is the em- 
ployes' view that the coverage should include every employe whose 
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wages, hours or working conditions have been or may be fixed by 
means of the process of bargaining between the employer and one of 
these Organizations. 

This issue was disputed at great length in these proceedings. The 
Carries' position is, briefly~ that the scope rules were arrived at 
through negotiations on each railroad, with changes made from time 
to time, but without thought of the possibility that they might be 
applicable to union-shop conditions. When they were agreed upon, 
compulsory union membership was forbidden by law. The result is 
that they vary from railroad to railroad. Some have a large per- 
centage of wholly excepted positions~ some are favored by a liberal 
number of positions excepted from most rules; others on which the 
essential conditions are the same have relatively few positions that are 
not fully or substantially covered. I f  the scope rules are applied to 
the union-shop provisions, the Carriers assert, some railroads will find 
that the occupants of many positions who should not be union mem- 
bers will be bound to join, while on other Carriers this will not be 
true. The positions in question are those in which there is particular 
need that the incumbents be completely loyal only to their employer, 
and union membership would be quite inconsistent with this objective~ 
according to the Carriers. The Carriers also drew attention to the 
general practice in other industries of excluding supervisors and 
similar categories of employes from the effect of collective bargaining 
agreements. 

The Organizations' position is essentially that for all other pur- 
poses in connection with representation and collective bargaining the 
scope rules determine for whom they speak, that the scope rules were 
particularly designed for this very purpose, and that, since compul- 
sory union membership will simply be another rule in the agreemeni, 
there is no valid reason for questioning that this rule should also be 
administered and applied by the unions with respect to the same 
employes for whom it acts in other regards in relationship with the 
Carries. The Carriers who have already entered into union-shop 
agreements with these Organizations have agreed to the use of the 
scope rules as the only fair measure of coverage, the employes point 
out. Further, say the employes, the scope rules in many instances 
may exclude more positions than the Organizations think should bey 
but this is purely an accident of collective bargaining and neither side 
should be permitted at this moment to question the soundness of any 
particular scope rule--that  can be done as in the past by raising the 
question on proper notice in negotiations. 

I t  is well established by the Railway Labor Act that each labor 
organization upon being duly chosen by the majority, becomes the 
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representative of the craft or class, and that thereupon it assumes the 
right and the duty of representing all the employes within that craft 
or class. The act describes an employe for purposes of the act as one 
doing any work of an employe or subordinate official as defined by the 
Interstate Commerce Commission. Somewhat before the act became 
law the Interstate Commerce Commission distinguished between sub- 
ordinate officials and officials, in a ruling made February 5, 1924, and 
designated as Ex parte No. 72. At that early time many Of the posi- 
tions which the Carriers would now exclude from a union-shop re- 
quirement were classified as subordinate officials, and to a very large 
degree such emp]oyes have been included in the coverage of agree- 
ments since. Nevertheless, the Organizations have been persuaded to 
agree that they do' not represent some positions at all, that some should 
be fully excepted from the provisions of their agreements, and that 
some should be partly excepted. The degree to which the last group 
~re excepted has variations. Some are covered olfly in a most nominal 
way, some are excepted from some important rules but co~¢ered by 
others, some are covered by all rules except those designated as 
P. A. D.--promotion, assignment, and displacement. Those excepted 
only from P. A. D. are generally so-called personal office" positions. 
Management is given free choice in selecting them, transferring them, 
and in demoting them to their original positions, without regard to 
normal seniority rights. If  they are discharged, however, the union 
may represent them at hearings and throughout the grievance steps 
that may be taken. In many instances the exceptions are made by 
whole offices depending on their nature and function--executive or 
general offices, legal offices or departments and other of these general 
types. 

The history of labor relations in the railroad industry clearly de- 
velops a definite difference in the theory of coverage from that used in 
outside industry. Collective-bargaining agreements in other indus- 
tries commonly exclude completely foremen and supervisors of all 
higher grades. This has been formalized in the Taft-Hartley Act. 
Supervisors as there defined (sec. 2' (11)) are denied the right to re- 
quire the employer to treat with a union on their behalf in collective 
bargaining. Section 14. There is no doubt that many if not most 
subordinate officials as defined by the Interstate Commerce Commis- 
sion under the Railway Labor Act would be deemed supervisors under 
the Labor-Management Relations Act, 1947, and would not be entitled 
as a matter of right to have a union act for them in negotiations with 
the employer. It  was proposed to the Congressional Committees con- 
ducting hearings on the union-shop amendment to the Railway Labor 
Act that the supervisor theory and approach of the Taft-Hartley Act 
be incorporated into the amendment, but Congress declined to do so. 
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I t  is worth noting a significant feature of the practices in outside in- 
dustry. Supervisors are not and in general have not been covered 
by labor agreements for some purposes and excluded for others. They 
have been either excluded entirely or included for all purposes. 

The question of the coverage of employes has been considerably 
refined on the railroads. The various kinds of exceptions reflect the 
course which has been followed. The scope rules have been a trouble- 
some source of difference between management and labor, and the 
variations among the railroads represent in part  at ]east differences 
in relative bargaining strengths or tactics. There is no doubt that  
in negotiations when several issues were under consideration there 
has been a considerable amount of trading, and tiffs also explains in 
part  the differences we see in the tightness or l iberality of total and 
part ial  exceptions from the scope rules. Nevertheless , the scope rules 
have been regarded as exceedingly important. They have served as 
the basis for costly money claims by employes and the adjustment 
boards have scrutinized the coverage afforded most carefully. In  
the cases in which there are relatively liberal exceptions, the labor 
organizations think they should be narrowed; where they are rela- 
tively few or narrow the Carriers think there should be more. The 
important feature is that  they are the product of earnest collective 
bargaining, and the current scope rule in each instance represents 
developments and changes and trades that have been argued about 
intermittently for a long period of time. 

Naturally,  viewpoints have changed on both sides in the course 
of time and as conditions have varied. There have been times, on 
the eve o f  representation elections, when the present positions were 
reversed. Nevertheless, a description of the facts pertaining to some 
of the positions which the Carriers seek to have excluded now given 
in a court proceeding by the president of a railroad company in 1936 
is of more than passing interest. The case was tried in the United 
States District  Court, Middle District of Tennessee, the title being 
Brotherhood of Railway Clerks v. Nashville~ Chattanooga & St. Louis 
Railway (94 Fed. 2d 97): Mr. Fitzgerald Hall ,  president of the Car- 
rier in that  case, had this to say in his testimony : 

I am f a m i l i a r  wi th  a g roup  of cler ical  w o r k e r s  who a re  r e f e r r e d  to, bY ref-  
e rence  to the  posi t ion they occupy in the  ex is t ing  w o r k i n g  agreement ,  as  per-  
sonal  office force  employes.  The  only d i s s imi l a r i t y  be tween  the  work  they  
p e r f o r m  and  the  w o r k  p e r f o r m e d  by o ther  c lerks  is in the necessa ry  educat ion,  
t ra in ing ,  and  exper ience  t h a t  they  mus t  have  to do these  p a r t i c u l a r  jobs. 

* * * * * * * 

I t  is a m a t t e r  of a g r e e m e n t  Whether  o r  not  a posi t ion,  a p a r t i c u l a r l y  de- 
s igna ted  posi t ion,  is included in the  persona l  office force  g roup  and  subjec t  to the  
ru les  of  t h a t  a g r e e m e n t  * * * Pe r sona l  office force  worke r s  don ' t  occupy 
any  d i f fe ren t  re la t ionsh ip  to any  s t e n o g r a p h e r  or clerk in any  m a n ' s  office, in 
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regard to a confidential relationship to the management.  All of our records 
under  the law are subject to public inspection. We unfor tunate ly  have n o  

secrets. 

This testimony is quoted at pages 2708 to 2710 of our transcript. 
We do not say we believe there are no confidential positions in the 

railroad industry or other types of positions which raise questions 
of inconsistency or conflict when we think of them in terms of rrlem- 
bership in a union. We believe, however, that to a large and practical 
degree these positions are now excluded from the coverage of the labor 
agreements, either by complete exclusion by treating them as non- 
represented or fully excepted positions, or by making them substan- 
tially excepted positions. In other words, the scope rule itself 
recognizes that many positions do not lend themselves to union 
representation. This has been brought about through collective 
bargaining. 

On the other hand, we are not convinced that all positions which 
embody supervisory work, or professional or technical work, or per- 
sonal or confidential work should be filled by people excepted from 
union membership. In varying degrees such employees have been 
union members on a voluntary basis and we have been offered no 
evidence that-disloyalty or impairment of efficiency has resulted. 
It  is traditional in the railroad industry to have the unions bargain 
for subordinate officials. The Carriers would, for example, exclude 
from compulsory union membership all dispatchers and yardmasters, 
among others. Yet these crafts have their own separate labor organ- 
izations created because they apparently felt the need to deal with 
their employers in a collective form and the railroads have been 
treating with them on this basis for some years. The suggestion now 
that these Organizations should be denied the union shop because 
the dispatchers and yardm~ters have supervisory duties is not accept- 
able. These employees belong to organizations limited to their own 
type of position, and we fail to see how activities of such organiza- 
tions with full membership will impair their value in any sense more 
than voluntary membership has done. 

As a general proposition, we believe that the important move is 
made when a union becomes the exclusive representative of a craft or 
class; at that moment the question must be decided as to whether 
loyalty or devotion to the job will be affected by having the union 
thereafter speak for the employees as to wages, hours, or working 
conditions. This question was answered some time ago as to all these 
17 Organizations, when they were certified in keeping with the pro- 
visions of the Railway Labor Act. 
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Following their several certifications as the representatives of their 
respective crafts or classes~ these Organizations joined in many so- 
called national movements which dealt with the wages, hours, or 
working conditions of the employees whom they represent. In every 
national agreement made in the past 20 years the employees covered 
habe been determined by reference to the existing scope rules. The 
wage movements in which the employees who were affected were deter- 
mined by the scope rules included the wage reduction of 1932, the two 
following annual agreements continuing the reduction in effect~ the 
1936 agreement gradually restoring the reduction, the wage increase 
of 1937~ the denial of the Carriers ~ requested reduction in 1938~ and 
the succession of seven wage agreements between 1941 and 1951. This 
approach has not been confined to wage movements. Other move- 
ments in which coverage was settled by reference to the scope rules 
include the Washington Agreement of 1936, which deals with jobs 
lost on consolidations of railroads, the two national vacation agree- 
ments of 1941 and 1945~ and the 40-hour week agreement of 1949. 

We regard it as most illuminating that the Carriers which have 
already made union-shop agreements have used the scope rules to 
define the employees subject to union membership. 

As the representatives for their crafts or classes~ with such cover- 
age as is specifically described in the negotiated scope rules~ the 
Organizations now urge that tlley be granted the right to take the next 
normal steps namely to have all those for whom they substantially 
bargain be compelled to join and share the expense and responsibility 
of their activities. 

We believe that the Organizations are entitled to take this next 
step. Unfortunately, we are not qualified to make a sweeping declara- 
tion or pronouncement as to which positions should be included or 
excepted from this requirement of compulsory membership. Nor do 
we believe we should in the light of the history of the development of 
the scope rules. By virtue of agreements or concessions made on the 
record before use we are prepared to say that certain positions treated 
in certain ways in the scope rules should be excepted. Beyond that we 
are satisfied that tl~e matter must be left as heretofore in the hands of 
tl~e parties. Either side may propose changes in the scope rule by a 
notice given as provided in section 6 of the Railway Labor Act~ and 
that is just how they have been handling this problem. Some of the 
agreements expressly state at the end of the scope rule or after desig- 
nating the exceptions that the scope rule as set forth will remain un- 
changed until changed by mutual agreement. I t  is never necessary to 
say that the parties may change their own agreement~ yet such state- 
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ments do appear, indicating that it is contemplated that changes will 
be considered from time to time. 

The only definite exceptions from union-shop agreements which 
we can recommend are those which it was conceded on the record 
should be made. These include the positions not represented by 
the labor organizations, those fully excepted by the scope rules, and 
those which have only nominal or token coverage. In the last category 
are those for whom the union does not bargain for wages, hours, or 
working conditions in the periodic agreements negotiated between the 
Organizations and the Carriers on tlie properties. Thus, positions 
excepted by the scope rule fi-om all parts of the agreement other 
than the retention of seniority rights, the right to a hearing or trial 
before being discharged by the Carrier, and/or the right to have 
handled any question arising out of the transfer from one seniority 
district to another, would be deemed to be positions with only token 
coverage and would not be subject to compulsory membership under 
a union-shop agreement? 

It  is evident that some of the concern expressed by Carrier repre- 
sentatives that Carriers which do not have totally excepted pos!tions 
would be compelled to have everybody join a union is not well founded. 
Even though not fully excepted, employees covered only to a nominal 
or token extent as described would also be exempted from the union 
membership requirement. 

We recognize that this may still leave some variations or incon- 
sistencies as between railroads. I t  must be remembered, however, that 
this is also true with respect to coverages as to other and perhaps 
equally or more important aspects of the agreements at the present 
time, a situation created by the parties themselves in the course of 
collective bargaining in keeping with the stipulations of the Railway 
Labor Act and the traditions of the industry. We can assume no 
responsibility for that, nor should we be expected to undo and remake 
what the parties have themselves seen fit to create. We can merely 
observe that the normal procedures under the Railway Labor Act for 
rectifying or changing undesirable situations remain opento  the 
parties, just as they have always been. 

9.. Protective clauses and procedures.~In the Organizations' notices 
the important problem of proper protective clauses and procedures 
in implementing a union-shop agreement so as to afford proper protec- 
tion to the parties and to employes affected by it was not spelled out. 

One m e m b e r  of t he  Board ,  Mr. Osborne,  d i sagrees  w i t h  t h i s  conclus ion.  He bel ieves  
t h a t  a d d i t i o n a l  n u m b e r s  of employees  who a re  p a r t i a l l y  excep ted  f rom the  scope rule ,  at  l eas t  
those  excepted  from the pronlo t ion ,  a s s i g n m e n t ,  a n d  d i s p l a c e m e n t  ru les  or t h e i r  equ iva len t s  
shou ld  be e x e m p t  from, compulso ry  un ion  member sh ip .  
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During the course of the hearings, especially in connection with sur- 
veys and analyses of union-shop contracts already entered into by 
Carriers such as the New York Central and Baltimore & Ohio with the 
17 Organizations in this proceeding, the Southern Railway Co. con- 
tracts with the Brotherhood of Railway Trainmen, and examples of 
protective clauses in nonrailroad industry agreements, the matter was 
discussed at considerable length and detail. 

As a preliminary generalization it may be stated that, apart from 
details, some of them important, there is no substantial disagreement 
between the parties as to the procedures for carrying out the terms 
of the union-shop agreement. Furthermore, there is recognition by 
the Organizations in the agreements already negotiated by them with 
the New York Central and the Baltimore & Ohio, that the Carrier 
should be protected by the terms of the agreement from certain kinds 
of liability that might arise by reason of the application or misappli- 
cation of a union-shop contract. The area of chief controversy is to 
the extent of protection which should be given to the Carriers by the 
unions. 

Turning first, to the types of liability to which a Carrier might be 
exposed we find four. One, liability to a wrongfully discharged em- 
ploye, e. g., for loss of earnings. Two, liability to other employes 
for wrongful failure to discharge. Three, the cost to the Carrier 
of defending groundless claims of both kinds. Four, the cost of 
making determinations in discharge cases. 

In the second place, we find that the kind of issues likely to arise 
in discharge cases are also four. One, whether there had been pay- 
ment or nonpayment by an employe of dues, initiation fees and assess- 
ments. Two, whether amounts not paid by an employe fall properly 
within the term "dues, initiation fees, and assessments." Three, 
whether membership in the union was available to an employe "upon 
the same terms and conditions as are generally applicable to any other 
member." Four, whether an employe was denied membership "for 
any reason other than the failure of the employe to tender the periodic 
dues, initiation fees and assessments." For example, is a refusal of 
an employe to take a union oath with consequent nonadmission to the 
union a "denial of memberslfip." ? 

No issue concerning unreasonable expulsion can arise because if 
an expulsion is for any reason other than for nonpayment of dues, 
initiation fees or assessments, there is no ground for discharge under 
the amendment or any legal union-shop agreement conforming With 
it. Consequently, all the foregoing issues are ones for employer 
determination or employer-union determination. None of them are 
matters of the internal affairs of the union. 
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There are certain matters which can be covered by agreement be- 
tween the Organizations and the Carrier which would give effective 
protection to the Carrier, so far as they go, and also, the first of them~ 
safeguard the rights of the individual employe. They are as follows: 

1. Agreed upon procedures in discharge cases leading to a final 
determination as between the Carrier and the union. This will be 
discussed in more detail later. 

2. Assuming that a final determination results in discharge, .a 
stipulation that no liability shall arise or accrue against the Carrier 
in favor of the union or other employes during the period before final 
determination. 

3. A provision that there shall be no liability of any kind of the 
Carrier to the union or other employes if the final determination 
results in no discharge. 

4. A clause saying the Carrier shall have no liability to the union 
or other employes in the event a discharge is stayed by a court 
after final determination according to the terms of the union-shop 
agreement. 

5. Finally that there shall be no liability on the part of the Carrier 
to the union or other employes for restoring a discharged employe 
to his job pursuant to judicial determination. 

To effectuate the foregoing, no Claims shall be made and no action 
shall be instituted by any Organization or any employe for damages 
of any kind in violation of the above. 

That a union-shop agreement should go at least this far in the way 
of protective provisions seems to us so fair and reasonable as to require 
no elaboration. Although not spelled out in detail, paragraph F of the 
letter agreement of August 28, 1951, between the Baltimore & Ohio 
:Railroad Co. and the Organizations (Carriers' exhibit :E-8, p. 27; 
Tr. 1072, 1073) seems designed to accomplish the last four purposes. 
The broader terms of section 12 of the agreement between the South- 
ern Railway Co. and the Brotherhood of Railroad Trainmen seems to 
us to be preferable (Carriers' exhibit S-39, p. 3). The phrase "pursu- 
ant to the agreement" in paragraph F, supra, seems to assume the 
proper interpretation of the agreement by the Carrier, so that if the 
Carrier guesses wi~ong on any ambiguity, an employee could argue 
that he was not discharged "pursuant to the agreement." The Carrier 
should be relieved of such a risk of claim by an employe. The lan- 
guage in the Southern Railway Co.'s agreement with the Trainmen 
seems to accomplish this by barring any employe claim based upon 
"an alleged violation, misapplication or noncompliance with any part 
of this agreement relating to the union shop." 
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Whether or not the parties can, by agreement, bar claims by a dis- 
charged employe is more dubious. Sections 4 and 6 of the New York 
Central and Baltimore & Ohio union-shop agreements were designed 
to accomplish this result. Section 4 provides for a determination of 
whether the employe should be discharged after a proceeding in which 
the requirements of due process in the form of notice, hearing and 
opportunity for appeal are observed. Section 6 reads: 

An employe whose employment and seniority in a craf t  or class is terminated 
pursuant  to the provisions of this agreement shall have no time or moneY claim 
by reason thereof. 

Section 12 of the Southern RailwaySs Co.'s contract with the Trainmen 
also would cover such claims. The objection to the language in para- 
graph F, noted above, applies with equal or greater force to the phrase 
"pursuant to the provisions of this agreement" in Section 6. 

In support of the view that such clauses are effective to accomplish 
their stated purpose~ it may be argued thats since the union may bar- 
gain for all employees in the unit~ it may bind them to an agreement 
whereby the employee accepts the procedure set up for applying the 
contract, and waives all other rights. There are, however~ possible 
difficulties with this. For one thing~ among the discharge questions 
that might arise are ones concerning interpretation of the statutes e. g., 
Was membership available "on equal terms" within the meaning of the 
act. A court might be reluctant to uphold a waiver of an employee's 
right to judicial determination of his statutory rights. Again s there 
exists the possibility that such an agreement might violate the doc- 
trine of the Tunstall and Steele cases. For whatever protection it 
gives to the Carrier s however, such a provision barring claims by a 
discharged employee should be included in an agreement. 

Going beyond protection to the Carrier by virtue of provisions in 
the agreement that neither the discharged nor other employees shall 
have claims against it are indemnification clauses. There are several 
possible categories of claims for which a Carrier may urge that it 
should be indemnified. On of the most sweePing , perhapss is repre- 
sented by section 13 of the Southern Railway Co.'s agreement with 
the Traimnen. I t  provides that:  

The Brotherhood shall indemnify and save harmless the Company {n any and 
all claims for loss, liability, or damage resulting through the compliance of the 
Company with this Agreement (Carriers '  Exs .  8-39, p. 3, E-11, "p. 7. See Car- 
riers Ex. E-11 also for  other examples of protective and indemnification to 
provisions).  

Even this~ apparently s does not cover the possibility of financial 
loss resulting from prosecution by State or Federal authorities on th¢ 
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ground that a union-shop or check-off agreement violates either State 
or Federal law. 

Less sweeping would be claims by the Carrier for indemnification 
for any one or all of the following: 

i. Liability of the Carrier occasioned by judgment in favor of a 
discharged employee. 

2. Any expense of an employer occasioned by defending groundless 
suits by discharged employees. 

These may be considered together. 
As was indicated above, it is not clear whether any provision in the 

contract between the Organizution and the Carriers can prevent an 
employe from bringing a court action against a Carrier for discharging 
him. Probably there will be few such actions. Granting that some 
may be brought and that some decisions may go one way and some the 
other, the question is upon whom the incidence of loss should fall. 
The Board feels that some risk of loss should fall upon the Organiza- 
tions to prevent hasty and ill-considered action by them. The con- 
tingencies under which serious losses might occur are those in which 
it is contended that the amendement and the agreements under i t  are 
illegal, or unconstitutional, or in violation of State statutes. 

The Board believes that in none of these last cases should the Or- 
ganizations be bound to indemnify the Carriers. Nor should the duty 
to indemnify extend to any case in which the Currier is plaintiff or 
the moving party in the action. Further, it should not extend to any 
case in which the Carrier acts in collusion or collaboration with any 
employe. 

In any other case in which an employe brings an action for allegedly 
wrongful discharge the Organization and the Carrier should share 
equally any liability imposed in favor of such employe. This liability 
should not extend, however, to the expense to the Currier occasioned 
by defending suits by such discharged employes. 

PROCEDURAL REQ~/IRE~I[ENTS FOR DISCHARGE 

Earlier in the discussion, it was s~ted that a union-shop agreement 
should contain agreed upon procedures in discharge cases leading to 
a final determination us between the Cgrrier and the Union. The 
provisions in sections 4 of the New York Central and Baltimore & 
Ohio union-shop agreements contain, with two exceptions, adequate 
machinery of the sort necessary and desirable to accomplish this 
purpose. They give to the employe all the fundamentals of due process 
in the form of notice, opportunity to be heard, and to appeal to re- 
viewing authorities. See Employes' exhibit 11~ page 5, Carriers' ex- 
hibit 8, page 18. These taken in connection with provisions for stays 
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until a final decision previously discussed and recommended should 
work satisfactorily. Consequently, it is recommended that these 
provisions or substantially similar ones be hlcorporated into 'any union- 
shop contract made between the parties. 

One omission in the terms of sections 4 in the above agreement is 
supplied by paragraph E of the letter agreement of August 28, 1951~ 
between the Baltimore & Ohio Railway Co. and the Organizations. 
I t  provides in case the Carrier representative and the Organization 
representative are unable to reach a decision in a dispute over discharge 
under section 4 (b) that: 

* * * a neut ra l  person shall  be selected by. them, to ass is t  them in deciding 
such dispute.  I f  such two officers are  unable  to agree upon the selection of a 
neu t ra l  person, either,  or  both, m a y  in formal ly  recluest the Cha i rman  of the 
Nat iona l  Mediat ion Board  to appoin t  such neutral .  Any decision by the two, 
or  a m a j o r i t y  of the three shall  be final and binding upon the parties.  Such 
proceedings shall operate  to s tay  act ion on the t e rmina t ion  of employment  unt i l  
such decision is rendered. 

The Board believes that this provision or a substantially similar 
provision should be adopted by the parties for inclusion in any union- 
shop contract they may make. 

I t  is the Board's view that the foregoing provision for arbitration 
is deficient in one respect. The discharged employe should have the 
right to request such arbitration if he is dissatisfied with the determi- 
nation made by the Carrier and the Labor Organization, since his 
inteI'est and that of the union are antagonistic, and in such event the 
employe himself should be given the same right with respect to the 
selection of the neutral person or arbitrator as is provided in the 
above-quoted paragraph, for the labor organization with the under- 
standing that said neutral will in such cases act as the sole arbitrator. 

Another desirable protection to the parties, as well as to the indi- 
vidual employe, is a provision, essentially procedural in nature, that 
every employe covered by the union-shop agTeement shall be consid- 
ered by the railroad to have met the requirements of the agreement 
unless and until the railroad is properly advised to the contrary in 
writing by the labor organization. Under such a provision the Carrier 
could proceed with its normal work assignments without the delay 
and disruption consequent upon a duty first to ascertain the status of 
every employe of each class covered by a union-shop agreement. The 
union would benefit by being relieved of the burden of affirmatively 
informing the railroad of the union-shop status of every employe in 
a given class or craft. And it would benefit the individual employe 
who believes that he has met the requirements of the union-shop 
agreement by assuring him that he need not have concern about his 
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employment rights unless he receives fair  warning with time to 
correct his status after being warned. 

~ I S C E L L A N E O U S  P R O T E C T I V E  C L A U S E S  

i I 
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There are a number of provisions, all designed to protect either 
one or other of the parties or the individual  employes which should be 
included in a union-shop agreement. The New York Central agree- 
ment deals with the subject matter of these problems in one section 
or another and the following discussion is for the purpose of indi- 
cating certain desirable alterations or additions to those provisions. 

1. Section 5 of the New York Central agreement covers the prob- 
lem of securing a qualified replacement in the event an employe's em- 
ployment is to be ended. I t  provides that the question of whether a 
qualified replacement is available is to be made jointly by the parties. 
There is, however, no method provided for resolving a disagreement 
between them. There should be added a clause providing for authori- 
tatively settling such a dispute through the intervention of a neutral. 

2. There should be a provision that  will spell out the status of an 
individual  employe who is performing work which is the subject of 
dispute between the representatives of two or more classes or crafts.  
Such a provision should stipulate that  when work is claimed by two 
or more organizations, any employe then performing the work may 
not be required to change his status as to union membership or give up 
the work pending a final disposition of the matter, provided he meets 
the union membership requirements applicable to any one of the 
interested crafts or classes. 

3. I t  is common in the operating crafts for an employe to have 
seniority in more than one such craft  and to shuttle back and forth 
between them although each craft  is represented by a different or- 
ganization. Operating employes under such circumstances satisfy 
the statutory requirements i f  they belong to only one of the repre- 
senting organizations. The nonoperating employe, however, enjoys 
no such statutory protection. Such situation is rather uncommon 
~tmong the nonoperating groups but there are some instances where 
it occurs. In  the cases where it does exist the nonoperating em- 
ploye, unless an agreement takes care of the matter, wou-ld have 
either to maintain membership in both organizations or rejoin each 
organization every time he is retransferred to t~he craft  it  represents. 
This type of hardship should be eliminated by agreement wherever 
it occurs. Examples o f  provisions to accomplish this result are found 
in agreements entered into by the Yardmasters with the Cleveland 
Union Terminals and the Train Dispatchers with the New York 
CentralmBuffalo and East  (Employes'  exhibit 11, pp. 13, 14; Carriers ~ 
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exhibit 8~ pp. 25-26). A similar problem exists on the Pennsylvania 
involving the Telegraphers and Clerks who work as Substitute Agents 
and there may be other like problems elsewhere. All should be taken 
care of in any union-shop agreement either by following the example 
of the Yardmasters and Train Dispatchers or by some comparable 
provision. I t  may be noted that section 2 (a) of the New York Cen- 
tral agreement~ to some extent, protects the employe in such a situation. 

4. The status of an employe not working in a craft or class is pro- 
tected in considerable measure by sections 2 (a) and 2 (b) of the New 
York Central agreement. Those stipulations have been criticized, 
and~ it seems to the Board properly so, as not being broad enough. 
I t  would seem a fair provision that union membership would be re- 
quired in a particular craft or class only when the employe is work- 
ing in that craft or class. Instead section 2 (a) is drafted in terms 
of exemption from union membership to employes who are regularly 
assigned or transferred to full-time employment not covered by the 
craft agreement or furloughed on account of force reduction. There 
was testimony that this would cover only employes transferred to 
full-time employment wi th the  same railroad. I t  would not cover 
employes transferred to a subsidiary company or employes given 
leaves of absence to work with some other railroad, railroad bureau, 
railroad association, or to work in some government service or proj- 
ect dealing with the railroad industry. The section seems too nar- 
row and should be broadened. Similarly~ section 2 (a) protecting the 
senioritY of employes furloughed to serve in the Armed Forces should 
be widened to include employes granted leaves of absence to engage 
in studies under the GI bill of rights. 

The foregoing enumeration is not intended to be definitive but 
merely representative of matters which should be worked out by the 
parties in negotiating an agreement for a union shop. They happen 
to be problems which were particularly called to the Board's atten- 
tion. No doubt there are others. I t  is not within the Board's capa- 
bilities to explore and evaluate them. Indeed, it is with doubts that 
it has gone into as much detail as it has. 

One other matter may be mentioned. Although the question is 
not directly before this Board, it seems appropriate at this point for 
it to state its belief that any provisions of a national agreement that 
may be worked out between the parties to this hearing which are better 
or are more favorable to the Carrier than similar provisions in agree- 
ments previously negotiated with Carriers not parties to this proceed- 
ing should be made available by the Organizations to such Carriers 
without demanding any quid pro quo for them. I t  would be mani- 
festly unfair if Carriers who resisted granting the demands of the 
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Organizations in this proceeding should ultimately fare better by 
having done so than Carriers who at once entered into agreements with 
the unions. 

I I  

CHECK-OFF 

The Organizations' request for a check-off is phrased substan- 
tially in the language of the amendment to the Railway Labor Act, 
section 2, eleventh (b), which authorizes such agreements. The 
deviations from the words of the amendment are in respect to details 
not supplied in the law, and specify: That the deductions should be 
at such times and intervals as the Organization should designate; 
(2) that the employees subject to the check-off should be those em- 
ployed in any work covered by the rules and working conditions 
agreement; (3) that the deductions should be paid over within 10 
days to the Organization to an officer to be designated by it. 

In resisting this demand, the Carriers made no objections based 
either upon legality or principle. In this connection, it should be 
noted that, pursuant to law, under any a~-eements which might be 
entered into in respect to it, only employes who make voluntary 
assignments to the Organization would be bound. And, further, that 
any such assignment is revocable after 1 year or upon the termination 
date of the applicable agreement between the Organization and the 
Carrier. 

The Carriers' objections to check-off agreements were based on prac- 
tical considerations and raised two main issues. First, should the bur- 
den of collecting union dues, initiation fees and assessments be placed 
on the Carriers as requested by the Organizations? Second, if it 
should be, what ought to be thespecific terms of an agreement to accom- 
plish that end ? 

Chief opposition by theCarriers to any agreement for a check-off 
centered upon the complexity and cost of making deductions affecting 
such a large number of employes and involving payments to 17 different 
organizations with differing schedules of amounts and times of pay- 
ments. Unlike other large-scale deduciions, such as withholding Fed- 
eral income taxes, Railroad Retirement Act deductions and similar ones 
which can be handled by automatic lnachine methods, deductions of 
dues, initiation fees, and assessments would have to be b~lanced against 
deduction lists furnished by the Organizations. This would make 
them even more expensive and burdensome. One witness testified that 
it would cost an additional $11,000 a month to handle deductions of 
dues only for the 23,000 employees on his road represented by these 17 
Organizations. And that was on the assumption that thedues were 
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uniforn~. This would amount to roughly 50 cents a month per em- 
p]oye. ~,~rhile this is not a large per capita amount, it nevertheless is 
equivalent to from one-fourth to one-sixth of the monthly dues now 
paid by members in these unions. In sharp contrast to this estimate 
are the terms of agreements for compensating the Carrier for making 
the check-off for the Brotherhood of Railroad Trainmen on the Bos- 
ton & Maine, the Portland Terminal, and the Maine Central. They 
provide that the Carrier shall be paid 8 cents for the first and every 
changed deduction and 4 cents for each subsequent deduction. :No ex- 
planation of the great disparity of the two alnounts was offered to the 
Board and it has no means of determining which would be the better 
criterion should a carrier be entitled to be paid for making the deduc- 
tions. ~rhichever extrelne might be the more valid measure, there is 
no doubt that making a check-off would entail extra burden and expense 
upon a Carrier. 

The unions counter this argument of costs and burden upon the Car- 
riers by asserting that savings will accrue to offset it by avoiding the 
waste of time and energy of elnployes during working hours now ex- 
pended in dues collections. Further, that there is an advantage to the 
C~u'rier in that the check-off is a practical answer to the daliger of 
liability under the union shop. Employes can be taken out of employ- 
ment only for failure to tender dues, fees, and assessments. I f  the 
Carrier has checked off these payments it will know from its own 
records there is no ground for dismissal~at least as to all employes who 
have made assignments. These benefits seem real and may account, in 
part at least, for the divergence noted above between the estimated cost 
of making deductions and the actual figures agreed on in the Train- 
men's contracts with the Maine Carriers as compensation for doing the 
job. 

Granting that there will be burdens and some extra costs to the Car- 
rier for doing the work of deducting and remitting dues, initiation fees 
and assessments, and disregarding at this point the problem of whether 
the Carrier should be compensated for the extra cost, the question is 
whether this fact is sufficient to deny to the unions their request for the 
check-off. Our conclusion is that it is not. 

It is undenied that the checkoff of union dues is th¢ prevailing 
practice in American industry. The 1951 study of the Bureau of 
Labor Statistics analyzing 2651 labor agreements covering 5,581,000 
workers showed that the checkoff is included in 67 percent of the 
agreements covering 78 percent of the employes. Furthermore, in the 
railroad industry itself the principle of the checkoff has been accepted 
by a substantial number of Carriers. Those Carriers who have vol- 
untarily entered into union-shop contracts with the Organizations 
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have included in their agreements an acceptance of the checkoff al- 
though the details are to be determined by later negotiations. A 
number of the Carriers before us in this proceeding, including the 
Maine railroads previously mentioned, have also gran~d the checkoff 
to other unions. Additionally, the evidence before us disclosed that 
the Carriers are accustomed to handling various kinds of deductions 
from wages. Not only are there the withholdings for income taxes 
and for Railroad Retirement, but large numbers of Carriers also make 
such deductions for hospital or health plans, for payments to go 
toward the cost of work clothes and supplies, for payment of premiums 
to commercial insurance companies, and prior to 1934 many carriers 
checked off the dues to go to the company-unions. The machinery for 
making deductions of this sort, therefore, is already set up by the Car- 
riers. Adding deduction of union dues, initiation fees and assess- 
ments would only be an extension of it to one more of a large number 
of fields. 

On whether the Carrier should be compensated, the chief argument 
in favor of it is that the checkoff is principally for the benefit of the 
union. The Carriers argue that the fact they make other complex 
and large-scale deductions is no basis for their doing so for the unions 
since the others are required by law, e. g., income tax deductions, or 
are done because there is a public interest in the service being rendered, 
e. g., defense bond subscriptions. Further, although there may be 
practically no agreements for compensation in outside industries, that 
fact, it is urged by the Carriers, is no reliable guide for the railroad 
industry. Rather, the three agreements with the Maine Carriers 
mentioned above should serve as the precedent. 

In answer, the unions, in addition to stressing savings of time and 
advantages to the Carrier as a result of a checkoff, point out that the 
Carriers have never sought payment for making other deductions 
closely related to conducting the railroad business. Payments for 
making deductions have been made by a carrier only occasionally in 
connection with deductions made for some commercial insurance com- 
pany. Also, the Organizations point to the fact that in outside in- 
dustry agreements for compensating an employer for making union 
dues deductions are practically nonexistent. 

There is one other and, in the Board's view, extremely important 
consideration in evaluating these conflicting arguments. I f  the costs 
of collecting dues come out of the Union treasury it will mean almost 
certainly, if the cost is substantial, that the individual employes will 
have to pay it in the form of increased union dues. On the other hand, 
if the Carrier bears the cost it is simply another item of business 
expense. 
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We have already concluded that the checkoff be granted as a reason- 
able incident of union-Carrier labor relations. Although the con- 
clusion does not inescapably follow from this that the expense should 
fall on the Carrier~ we believe that, taking everytlfing into account, 
it throws the balance in favor of that view. 

Turning to objections to the specific proposal for checkoff as 
submitted by the unions, the Board finds that several bring out very 
real difficulties and have undoubted validity. For example, the 10- 
day period for remittance by the Carrier after making the deduc- 
tions is unquestionably too brief a time. In many States there are 
laws fixing pay dates. The time required to make the additional 
complex computations and deductions required by a checkoff might 
make it difficult or impossible for a Carrier to comply with the law 
unless the times and intervals of the deductions were properly se- 
lected. The power to determine the periodicity should not be left 
solely to the discretion of the Organizations. Again, there are~ in 
many States, statutes regulating the making of deductions to which 
the Carrier may have to conform or incur liability. Any agreement 
should take this possibility into account. And there are many other 
important details in the actual mechanics of the checkoff in opera- 
tion which were left unresolved by the Organizations ~ proposal. 

The Organizations recognized the merit of at least some of these 
objections by stating that many of them could be worked out in 
l~egotiations. This was specifically recognized as to the short 10- 
day period allowed the Carrier for remitting to the union. There 
was a recognition, also, that some of the details might have to be 
resolved on the properties of the individual Carriers. 

I t  is the opinion of the Board that the foregoing difficulties and 
all other matters of detail in installing a checkoff system are readily 
susceptible to settlement between the parties by normal bargain- 
ing processes. Further, we do not feel~ on the basis of the presenta- 
tion made to us, that we should attempt to spell out the detailed 
provisions of an agreement on the matter. 

The provisions of sections 7 (a) and 7 (b) of the New York Cen- 
tral and Baltimore & Ohio agreements were designed to accomplish 
the purpose of having the parties themselves attempt to work out 
the problem. Section 7 (a) seems undesirable because it contains 
some provisions which, as we pointed out above~ are clearly objection- 
able. In its place a similar provision Could be drafted embodying 
the checkoff as part of the agreement between the Carriers and the 
Organizations. Section 7 (b) seems well drafted to effectuate i ts 
purpose. I t  reads as follows: 
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7. (b) The provisions of subsection (a)  of this section shall  not  become 
effective unless and unti l  the carr iers ,  or any  of them, and the organizat ions ,  
or any  of them, shall, as a resul t  of f u r t h e r  negot ia t ions,  agree upon the terms 
and condit ions under  which such provisions shall be appl ied ;  such agreement  
to include, but not be res t r ic ted  to, the means  of mak ing  said deductions,  
the amoun t s  to be deducted,  the form, p rocuremen t  and filing of au thor iza t ion  
certificates, the f requency  of deductions,  the pr ior i ty  of said deduct ions wi th  
o ther  deduct ions now or he rea f t e r  author ized,  the paymen t s  and dis t r ibut ion 
of amoun t s  withheld,  and any  other  ma t t e r s  per t inent  thereto.  

Our recommendation, therefore, is that the parties should settle 
this aspect of their dispute by entering into an agreement containing 
provisions substantially to the same effect as those in section 7 (a), 
altered as suggested above, and section 7 (b) of the :New York Central 
and Baltimore & Ohio contracts. 

llI 

THE ISSUE OF NATIONAL HANDLING 

The Carriers have urged the Board to remand the Organizations' 
demand for a union-shop and checkoff agreement to the individual 
properties for the purpose of negotiating individual agreements. One 
Carrier insisted that such bargaining by the individual Carrier should 
be with each of the 17 organizations separately. Another similar but 
less extreme view was that bargaining on the roads should follow 
past patterns in which case some agreements would be negotiated with 
individual organizations, while others would be with groups of 
organizations. A third positioll was that the separate bargaining by 
each Carrier should b~ with the entire 17 unions collectively. This 
would follow the precedent set by roads like the :New York Central 
and others, which have already negotiated agreements. Apparently, 
although not certainly, this represents the attitude of most Carriers. 
All of the Carriers were opposed to national handling of the 
movement. 

The Carriers' arguments against national handling of the move- 
ment were partly legal and partly practical. They will be dealt with 
in the following discussion. 

1. One contention repeatedly advanced in opposition to national 
handling was that the Railway Labor Act requires individual bar- 
gaining on the property and that negotiations in the manner con- 
templated by the statute were never undertaken by the Organizations. 
Instead, the argument continues, the unions insisted that the uniform 
proposal, and no other, would be submitted to each Carrier; and that 
if an individual railroad refused to accept this demand, all handling 
thereafter would be on a uniform national scale. 
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To this objection there are sufficient answers. One is that  the prior 
handling by the National Mediation Board and its certification of 
the dispute as one for consideration by an emergency board and the 
exercise of discretion by the President in creating such a board should 
not be questioned by us. As we read the statute, it is not necessary 
that there be any bargaining at all on the property. Certainly, it is 
entirely proper that the National Mediation Board step in even though 
bargaining on tlm property has not been completed. Section 5, first 
(b), by providing that "The Mediation Board may proffer its serv- 
ices in any case an.y labor emergency is found by it to exist at any 
time" makes this sufficiently clear. Not only is the question of whether 
and when it should intervene in a dispute left to the judgment and 
discretion of the Mediation Board but so also is the question of when 
and whether, having intervened, further attempts to settle it by direct 
negotiation between the parties or through efforts of the Board would 
be fruitless and that it is its duty to report to the President that it 
tba-eatens substantially to interrupt interstate commerce, Railway 
Labor Act, section 10. For  an emergency board to try to reexamine 
whether such judgment or discretion was properly exercised would 
be both impossible and undesirable even if it had the power to do so. 
The Mediation Board, dealing directly with the parties for the very 
purpose of determining these matters was in a position to make an 
appraisal and judgment not possible for an emergency board. The 
impropriety of an emergency board questioning the exercise of dis- 
cretion of the President in creating it, after notification by the Media- 
tion Board, is so obvious as to need no elaboration. For  these reasons 
alone, we would conclude that the objection by the Carriers that  there 
had not been proper prior bargaining on the properties as required by 
the act is without merit. 

There are, however, additional reasons for such a conclusion. For 
one thing, there is nothing improper in making a demand on a national 
scale. For  20 years such movements have been initiated and pro- 
gressed and the first one on such a basis was suggested by the Carriers. 
Both parties during that period have repeatedly and consistently 
recognized national handling as an essential procedure for disposing 
of national movements on a great diversity of issues covering not 
merely wages but a wide variety of rules changes including vacations, 
hours, starting times, craft lines, the 40-hour week, loss of job on 
railroad consolidations, and, in 1923, a union-shop proposah In the 
face of such a firmly established and recognized pattern of collective 
bargaining on a national scale a finding that a demand for such a 
procedure in this case was improper could not be made. 
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Going beyond the question of propriety of such a demand this 
Board is convinced that  a national movement should be handled 
upon a national scale unless and to the extent it appears that  there 
is some good reason for local bargaining. The test of a national move- 
ment is whether identical demands are made on, or by, all Carriers at 
the same time so that each one is faced at the same time with the 
identical problem. Unless, in such an event, the demand presents 
differing considerations from Carrier to Carrier so that  only by 
individual  bargaining, road by road, can a fa i r  solution be reached~ 
concerted bagaining on a national scale, at least concurrently and, 
preferably, with selected spokesmen for all~ is clearly the best way 
effectively to dispose of it. This being so, the real question for this 
Board to determine is whether the issues in this case~ or any phase 
of them, are so local in nature as to make it  desirable, in the interest 
of fa i r  and equitable solutions, to remand them to the individual  
properties for separate handling. And~ additionally~ whether and to 
the extent that we remand them. the bargaining should be separately 
with each union or with the group as a whole. 

2. Addressing oul~elves to the last stated question~ two things may 
be said at this point. One is that~ i f  the controversy were remanded 
it would entail negotiating a min imum of almost 400 agreements 
even though the 17 Organizations were dealt with as a unit. I f  the 
suggestion were followed that  there should be separate bargaining 
with each union there would be the staggering total of approximately 
6800 agreements. The delay, waste and ineffectiveness of such a 
procedure are so apparent that  it should be avoided unless extremely 
strong considerations demand it. The Mediation Board machinery~ 
in point of manpower alone, would be incapable of functioning ade- 
quately i f  faced with disputes on so extensive a scale. The result 
could easily be to delay indefinitely or to defeat entirely the settle- 
ment of demands. 

The second point is that carriers are required by law to bargain 
with the duly designated representatives of the employes. Each of 
the 17 unions here is designated representative of its craft  on most of 
the individual  Carriers. If~ as is the case~ each one chooses to select 
the same spokesman to negotiate concerning the dispute~ it is difficult 
to see on what grounds a Carrier properly could refuse to negotiate 
with such a single spokesman. 

3. The Carriers have urged a number of reasons why the issues 
presented by the Organizations ~ demands are so essentially local in 
nature as to make it necessary that  they should be bargained out on 
the individual  properties. They are dealt with seriatim below. 
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(a) By far the most important of these contentions is that the de- 
mand for a union shop is tied to the coverage of and exceptions to the 
scope rules of the unions; that this coverage and these exceptions are 
variable and inconsistent as between the various Carriers; that the 
scope rules are purely the product of, and responsive to local conditions 
oll each property ; and to use the scope rules as the basis for determin- 
ing the coverage of the union shop upon all Carriers would therefore 
produce irrational and indefensible differences between the Carriers. 

The wdidity of this argument is treated at length in another section 
of the report. See section I, E, 1. Hence it will not be considered 
further at this point. 

(b) A second reason urged for local handling is that many of the 
Carriers operate in and through states having legislation, varied in 
character and extent, Which make illegal or place restrictions upon 
union-shop agreements. The p(%sibility of Carrier liability under 
such statutes if it entered into such agreements would pose different 
problems for different Carriers. For this reason, therefore, the dis- 
pute should be remanded to the properties. 

A short and conclusive answer to this proposition, as the Board 
elsewhere points out, it that there clearly is no danger of such liability 
since the operation of State laws have been excluded by the union-shop 
amendment to the Railway Labor Act. Even if this were not so 
patently true, there would be little force in remanding the entire dis- 
pute back to the individual Carriers. I t  would be sufficient that the 
one narrow problem of whether and what provision should be agTeed 
on to take care of such a contingency should be referred back to those 
Carriers faced with such a problem. 

(c) A third argument advanced was that the agreements entered 
into through individual negotiations on the properties by the unions 
and the New York Central, the Baltimore & Ohio, and other Carriers, 
demonstrated the need for individual bargaining on each property. 
The Board believes that those agreements do show the need for bar- 
gaining between the parties in order to canvass and work out by agree- 
ment the detailed problems of operation and application of the pro- 
posed union-shop contract. There is no evidence, however, that these 
problems could not have been solved equally well by national negotia- 
tions. There is nothing to indicate that the subject matter dealt with 
and solutions of problems raised should not be uniform. Indeed, it 
seems probable that the combined attention and experience that would 
have been available to work out solutions in a national handling would, 
and still might, produce better solutions than those evolved by a single 
carrier. 

9 8 8 5 7 1 - - 5 2 - - 5  
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(d) Another  consideration advanced for local hamlliltg w . ,  th:.  
by barga in ing  oll individual  roads, there would exist tilt; i , , , .~.~il, ,I,e, 
tha t  agreements might  have been reached for  some sort ,,f ,,,,,,.. 
security short  of a union shop, e. g., a modified mainteua,t,'~, ,,f ,,t,,t,, 
bership clause. Fur the r ,  in an indust ry  in which vohmta, 'v ,,,,i,,,,,,.,,, 
only has been practiced it would be highly desirable to ,,,:,k,. .,,,.I, .~ 
more cautious and experimental  step before going to the f,~ll h.,,u., h 
permit ted under  the amendment .  

The answer to this contention is tha t  the possibility of s,tt.I, ,, ,.,I,, 
tion exists in the case of nat ional  handling.  I t  may  be t,',,,, t l,,tl, tf 
the issue were handled locally, the chances would be greatt:," t I , , , . ,  ,,,,,, 
carr iers  by vir tue of a s t ronger  ba rga in ing  position or : , i , i l i l  v t I , . , ,  
others would succeed in reaching such an a r rangement  tlm,~ w,,,,I,I t.. 
the case in nat ional  handling.  Bu t  there is nothing in the ,.,,,,,',. ,d 
such a solution which makes it  any more desirable or bencfit'i~tt f,,,' ,,,, 
one Carr ie r  than for  another.  In  other  words there is nothi,tg ,,f .,t, h 
a local character  about it to make it advisable to send the wl~,,It. ,.,,,, 
t roversy back to the individual  roads. 

(e) One Carr ie r  witness urged tha t  two of the orga,liz:,ti,,,., ,,, 
the movement  were so different fro,n the others tha t  a diffe.,'4.,,, tyl,,, 
of agreement  would be required as to them. Which  unions wt.,',. , , , , . , , .  
or why a different sort of agreement  would be necessary was ,,,,t ."1." ' 
fled. We assume he referred to the Dispatchers  and Yard,,,,.~,,.,'., 

Gran t ing  tha t  there might  be substance in such a content h,,, i, i. 
difficult to see tha t  it constitutes any reason for  local ham lli,ttz. ' l ' l . .  
same two organizat ions are represented on pract ical ly  all (:,,., ' i , . , .  
There  is nothing in the record to show tha t  the problem of t l,i.~ i,,t, 
t icular  ra i l road in respect to these two unions was unique ,,," ~1,~ 
the same problem of a possible separate  contract  with tht.,,, ,.,,,,l,t 
not  be worked out by negotiat ions on a nat ional  basis. 

(f)  Before  leaving the general  question of the feasibili ty :,,,,I ,i,, 
s irabil i ty of nat ional  as contrasted with local handl ing  t w .  ~zt . , , , . , , t  
conunents seem appropr ia te .  

(1) One answer to the a rgumen t  tha t  this dispute can aml .~l,,,,,l,t 
proper ly  be handled only locally is the character  of the pn;.~,.t~t.I ,,,,, 
by the Carr iers  before this Board.  Al though  there Was m) ,.~,,z,.t.,.t,,,I 
or coordinated nat ional  handl ing  or representat ion of al l  ( 'x, ,' ,'i , . , . , ,  
nevertheless substantial ly the same a rguments  were made Itv ,tit ,,,t 
pract ical ly every point  raised. Al though  the test imouy of ,lig,.,.,.,, 
Carr iers  or groups of Carr iers  was specifically addressed t,, , , . t  
stressed only certain aspects of  the problem, nevertheless p,.,,,.t i,.,tl~ 
all gave at  least lip service to the grounds  of opposition ur~zt.tl I,v t},o 
others, Thus all, or near ly all, indorsed opposition t o  the ,h.,,t,,,,I, 
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on the grounds of illegalit)' and unconstitutionality. They all, or 
nearly all, voiced concurre11~ in objecting to it as a matter of prin- 
ciple even though they themselves directed their own attention to 
matters such as coverage, i11demnification, practical procedural prob- 
lems in implementing a uni0~-shop agreement, if entered into, and a 

f e w  other minor matters. £nd~ as to these latter, too, they took 
substantially the same positi0as. 

(2) The other general ¢0ament is that in the Board's opinion 
none of the main argumen~ advanced b y  the Carriers against the 
union shop or check-off are in any way local or unique to any one 
Carrier. The objections of legality and unconstitutionality are the 
same for all. The matter of principle urged against the union 
shop are the same on each Carrier. The substantive merits and 
demerits of the union shop ad check-off are the same for all. Even 
the practical problems of administration and procedure are no dif- 
ferent on one road tlmn another. 

4. I t  was vigorously urgd upon the Board that it had no power 
to mak e any recommendationto the parties on the question of whether 
the handling of this demal~d slmuld be on a local or national basis. 
The argument was based upon the undeniable right of each Carrier 
under the act to select its o~vn bargaining representative. I t  follows, 
the argument continues, that such choice may not be questioned. 

Thus ,  no legal "d ispute"  as  t0choiee of  r ep resen ta t ive  can ac tua l ly  ar ise  be- 
tween these  pa r t i e s ;  and theret0re no quest ion involving such choice may  prop- 
e r ly  be p resen ted  to or passed upon by an  emergency  board.  * * * Th e  
express  provis ions  of tlm act  re~0ve the "ques t ion ,"  if  i t  be such, f rom the scope 
of m a t t e r s  to  be resolved under  thestatutory procedures .  

We find the argument to be without merit. The act itself con- 
templates that disputes may arise not only between "a carrier" and 
its employes but between "~roups of Carriers" and their employes. 
Thus in the act, under title I,"General Duties," it is provided, "Second, 
All disputes between a cartier or carriers and its or their employes 
shall be considered, and, if possible, decided, wi th  all expedition, in 
conference between representatives designated and authorized so to 
confer, respectively, by the carrier or carriers and by the employes 
thereof interested in the dispute." Again, under title I, "Definitions" 
the act reads, "Sixth, the tern 'representative' means any person or 
persons, labor union, orgarization, or corporation designated either 
by a carrier or 'group of camiers' * * * to act for it or them." 
And also, in title I "General Duties, Eleventh," is found the same 
language, "carrier or carriers" permitting the making by or with them 
of agreements for a union shop and check-off. [Italics added.] 

Elsewhere in this report the Board has stated its finding that a 
demand for a union-shop a~d check-off agreement is a dispute within 
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the meaning of the act which may properly be presented to and passed 
upon by an emergency board. The fact that  such a dispute arises 
between groups of employees and groups of carriers, as in the instant 
case, does not remove it from the category of controversies upon 
which it is the power and duty of an emergency board to make find- 
i n ~  as to the merits of the matter. Since this is so, i t  is difficult to 
see why such a Board should be barred from suggesting procedural 
methods as to how the matter may best be settled between them. The 
Board in making a recommendation that  there shall be national 
rather than local handling of the dispute in no way interferes with~ 
influences or coerces the Carriem as to their choice of representatives 
in such national handling. Its recon~nendation on this matter has 
no more binding force than its similar recommendations on any other 
matter. I f  it is effective to induce action it is only by virtue of its 
intrinsic reasonableness and its persuasiveness that  it is a wise and 
practical method of settling the matter. Where the issues~ as in this 
case, are the same between all the Carriers and all the Organizations~ 
it would be an irrational l imitation upon the Board's comments upon 
the dispute for it to be unable to say that  national bargaining on 
both sides would be the most desirable way of disposing of the con- 
troversy. I t  may be reiterated that  this involves no interference by 
the Board with anyone's choice of a representative to carry on Such 
negotiations. I t  merely recommends that  the parties choose repre- 
sentatives. Then it deals only with the manner  in which such rep- 
resentative or representatives, after having been freely selected by 
them, should conduct the bargaining, i. e., whether separately with 
each individual union on each property, or whether it should be done 
concurrently or collectively with the 17 unions as a group on a 
national basis. 

As a final comment on this point i t  should be noted that  the pro- 
hibition in the act against interference, influence, and coercion in 
the choice of a representative is directed solely against the other 
party to the dispute. Hence, even if  the Emergency Board had the 
power or were to try to interfere with a carrier's free designation 
of a representative which as pointed out above, it is not in any way 
attempting to do, it would not be barred by anything in the act. 

5. A final objection to negotiation and agreement on a national 
scale is that it is unlawful because "it  amounts to a conspiracy in vio- 

lation of the antitrust laws which, under the rulings of the Supreme 
Court, is not within the special labor union exemptions from lia- 
bil i ty under the antitrust  laws" (Brief,  Southeastern Carriers, 67). 
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We have examined the argument with care and are convinced that  
it is without substantial merit  and that  the authorities cited do not 
support it. 

The Supreme Court cases relied upon, Apex Hosiery 0o. v. Leader, 
310 U. S. 469, and Allen Bradley Co. v. Local Union, 325 U. S. 797, 
make completely plain that the Court thought the anti trust  laws were 
directed at efforts of business groups to destroy competition so as to 
raise prices, restrict production, or otherwise control the market. I t  
is true that  if  there is such an illegal combination to stifle business 
competition it will not be shielded from the antitrust  laws by the fact 
that a labor union is one of the participants. Such is the only sig- 
nificance of the Allen Bradley 0o. case. That  it does not apply to 
the present demand is obvious. The agreement sought by the unions 
in this case in no way furthers or is intended to further  any business 
monopoly affecting prices, production or the control of the market. 
And this is true whether the agreement is entered into on a national 
scale or individually by each union with each carrier. At least it was 
Justice Roberts' view that it was immaterial  whether the a, greement 
proscribed in the Alle~z Bradley Co. case was with one or many manu- 
facturers or contractors; and this may be the view of the entire court. 
I f  so, there would be no distinction between a single union-shop agree- 
ment by one union and one carrier and a collective agreement between 
17 organizations and all the carriers. Certainly it would be an im- 
possibly tenuous distinction to say that  for 17 unions to bargain with 
some 400 railroads and enter into about 6,800 separate union-shop 
agreements would not violate the antitrust  laws but that  it would 
violate them to achieve the same result by one agreement arrived at 
by ~ national negotiation. Yet the former course is advocated by 
many of the Carriers in this case as what they want to do. 

Final ly ,  it may be observed that  the language of the 1951 amend- 
ment permit t ing agreements for a union shop and check-off, together 
with the uniform practice in the railroad industry for the past 20 years 
of bargaining collectively on a reg!onal or national scale, a practice 
of which Congress surely must have been aware, is persuasive that  
Con~-ess meant what it said. The language it used was "notwith- 
standing * * * any other statute or law of the United States." 
Congress was warned and must have contemplated that the union shop 
would become general i f  not universal on the railroads. We do not 
believe that  it intended this result to be legal and exempted from 
the operation of antitrust laws only if  it  were achieved by the almost 
interminable process of separately negotiating some 6,800 individual  
agreements rather than through the practicable method commonly 
used in the railroad industry of entering into one national contract. 
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IV 

FINDINGS AND RECOMMENDATIONS 

A. We find that : 
1. The union-shop amendment to the Railway Labor Act of Janu- 

ary 10, 1951 (sec. 2, eleventh) eliminated the former prohibition 
against compulsory union membership and check-off and is a con- 
gressional determination that the union shop and check-off are not 
contrary to public policy, nor inconsistent with the dominant purposes 
and principles of said act, and that reasonable safeguards have been 
established to protect the freedom and job security of the nonunion 
minority of employes. 

2. The congressional policy, as revealed by the language of the 
union-shop amendment to the Railway Labor Act and the legislative 
history thereof, is an unalterable fact; it is beyond the scope and 
authority of this Board to undertake to express any judgment as to 
such policy. 

3. The purposes and procedures of the Railway Labor Act, as 
amended by the 1951 union-shop amendment, make it perfectly clear 
that this Board should investigate fully al l  the merits of a dispute 
over a request for a union shop and check-off, to the same extent as 
any other dispute which may threaten substantially to interrupt inter- 
state commerce, and to make its report thereon to the President. 

4. The emergency board makes no direct orders or binding deci- 
sions; it merely recommends what it believes to be a fair basis for 
agreement between the parties. 

5. In stressing the difference between a recommendation by a Gov- 
ernment-appointed board and a voluntary agreement between manage- 
ment and labor, providing for a union shop, the employers overlook 
the essential fact that the nonunion employe has no opportunity to 
express his wishes when the employer elects to make the agreement; 
no evidence was offered to show that the decisions of the employers in 
the railroad industry who have already elected to enter into such 
agreements have been dictated by the preferences of the nonunion 
minority of employes rather than by the business interests of the 
employer. 

6. The requests of the 17 nonoperating employes' labor organiza- 
tions for agreements providing for the union shop and check-off on 
some 390 railroads follow closely the statutory provisions related 
thereto, as set forth in the union-shop amendment to the Railway 
Labor Act. 

7. On the merits of the proposal before us, viewed in fair perspec- 
tive and in light of the national policies determined by Congress, we 
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find no sound or substantial basis for withholding the union shop and 
check-off from these 17 organizations any longer; we believe that in 
the framework of the dispute before us the arguments in favor far 
outweigh those in opposition to the proposal before us, for these 
reasons : 

(a) Railroad employes have by law been denied the right to have 
these benefits since 1934. 

(b) Congress has indicated that there is no public policy against 
the union shop and check-off. 

(c) The union shop has been substantially adopted by American 
industry, and the trend is still in that direction; in a recent study of 
some 2,600 labor agreements made by the Bureau of Labor Statistics, 
it was found that 59 percent of the agreements and 72 percent of the 
5.5 million employes in the industries in question now have the union 
shop. 

(d) The air transportation industry, also governed by the Railway 
Labor Act, has made several such agreements since the 1951 
amendment. 

(e) Before compulsory union membership was prohibited by the 
Railway Labor Act in 1934, numerous carriers maintained company 
unions in which membership was compulsory and in which their dues 
were checked off. 

(f) The facts that these labor organizations are now well estab- 
lished and responsible~ and that they have made considerable progress 
without resorting to a strike in over 25 years are arguments for rather 
than against their right to have the union shop ; such unions are most 
deserving of being entrusted with the union shop. 

(g) The fact that these unions are now secure does not preclude 
their right to the union shop; such security may, as it has in the past, 
prove ephemeral. In 1920, with the encouragement and assistance 
of the Director General of :Railroads during Federal control, they 
had grown to great strength, yet within 3 years thereafter they suf- 
fered a serious decline and loss of representation rights on many of 
tlie railroads. 

(h) No evidence was offered to indicate that union membership 
of railroad employes has impaired their loyalty to their employer; 
we believe that since the Railway Labor Act gives to the Unions the 
right and the duty to represent all employes within their respective 
crafts or classes, it is desirable that such employes participate, 
through membership activity in the unions, in helping to formulate 
sound policies and courses of action, consistent with the duty imposed 
upon them by the Railway Labor Act and with their duties to the i r  
employers and to the public; to refrain from participating because 
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they disapprove such policies or courses, is to put complete control 
into the hands of those who may be advocating unwise or undesirable 
policies or courses, and is a denial of the strength of the democratic 
process. 

(i) Solemn assurances having been given on the record that these 
labor organizations will not take advantage of the union shop to raise 
their charges to members beyond the point necessary to maintain 
normal union functions, and that they will not permit their locals or 
lodges to do so, it would be a breach of faith to violate such assurances. 

(j) Employes who have remained out of the unions but are willing 
to take the benefits of collective bargaining without assuming their 
share of the cost or responsibility are known as the "free-riders." 
This group as a consequence has been unjustly enriched. 

(k) The railroad industry has not hestitated to treat freely with 
these unions in all matters concerning the employees, including the 
occasions when the industry desired to have wage reductions; the 
Carriers also enlist and receive the aid of these Labor Organizations 
in legislative programs considered helpful to the industry. Thus, 
these Organizations serve as a responsible and integral part of the 
industry. 

(1) The fears expressed by the Carriers that compulsory union 
membership would drive valuable trained employees out of the indus- 
try are not borne out by the experience of a number of railroads which 
have already made union-shop agreements; when union shops were 
established on several of the country's leading carriers it was found 
that the prevailing experience was that not over one employee per 
thousand terminated his employment. 

(m) The Carriers themselves recognized the contribution toward 
stability and effectiveness which may be made by compulsory member- 
ship in the company unions maintained before 1934. 

(n) At least 7 of these 17 unions represent employees in other 
industries and their agreements in such industries very generally 
include the union shop. 

(o) Some 40 Carriers, including several who are disputing the 
request of these labor organizations, have recently made union-shop 
agreements with other unions; these Carriers with one or more union- 
shop agreements on their properties employ over one-third of all the 
railroad employees, and among them are some of the country's leading 
rail carriers (the Chicago Burlington & Quincy, the Northern Pacific, 
the Illinois Central, the Denver and Rio Grande, the Lackawanna, 
the New Haven and the Pulhnan Company). 

(p) Railroads employing over 9.15,000 employees have made union- 
shop agreements with these 17 Labor Organizations in 1951; these 
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include the New York Centl'al~ the Baltimore & Ohio, the Great 
Northern and the Lehigh Valley. 

8. After examining carefully into thenl~ we have concluded that no 
substantial legal objections have been raised upon the basis of which 
we may say that we should not recommend the making of agreements 
providing for the union shop and check-off; we find that there is no 
substantial legal doubt that: 

(a) The agreement proposed by the 17 labor organizations is now 
authorized by the Railway Labor Act~ as amended on January I0,1951. 

(b) The proposed agreement would not violate State laws~ forbid- 
ding or restricting the union shop~ since Congress explicitly overrode 
such laws. 

(c) The union-shop amendment appears to be constitutional; in 
any events it would not be for this Board to question the constitution- 
ality of any part of the Railway Labor Act by virtue of which it was 
created. 

(d) Possible discriminatory practices by some of these unions 
would not disqualify them from having the union Shop, since Congress 
has protected the job rights of minorities against whom discrimination 
may be practiced. I t  is appropriate in this connection that racial 
discrimination has been almost completely eradicated from the laws 
of these unions~ and assurances were given by their top e xecutives on 
the record that action would be taken at coming conventions to elimi- 
nate whatever traces remain. 

(e) The possession of the raih'oads taken by the Government, 
pursuant to Executive Order No. 10155 on August 97~ 1950~ does not 
affect the normal functions of an emergency board. 

9. For almost 20 years all major changes in wages, hours and work- 
ing conditions in the railroad industry have been made effective with 
respect to the employes who are covered by the scope rules of the 
collective bargaining agreement between each c~rrier and labor 
organization; the scope rules have variations predicated on collective 
bargaining considerations and are subject to being change d in accord- 
ance with the procedures of the Railway Labor Act ; this Board is not 
qualified to undertake to undo and remake such scope rules whi.ch have 
evolved and been adhered to over a period Of years in all collective 
bargaining between the parties~ nor to undertake to adopt a new 
measure of the employes to be covered by the new union-shop rule, 
except to the extent conceded by the Organizations on the record. * 

10. There are several procedural and substantive problems con- 
cerned with the reasonable protection of all parties affected by a 

One member of this Board disagrees. See see. E, 1, of this report.  
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union shop, for which provisions should be made in a union-shop 
agreement. 

11. The check-off is generally prevalent in American industry. The 
above-mentioned study of the Bureau of Labor Statistics shows that 
some 78 percent of the employes covered by collective bargaining 
agreements have the check-off. In addition it is provided for in 
agreements with many railroads. We therefore find that a check-off 
should be instituted. 

I t  is exceedingly rare for unions to be required to pay the expense 
entailed in the deduction of dues. On the railroads this expense 
would be offset in part at least by not having the time and attention 
of employes diverted by dues collections, and the Carrier would also 
have the benefit of knowing whether employes are meeting the i r  
financial obligations to their union and would thereby avoid needless 
disputes. I t  is our conclusion that the Carriers should not be com- 
pensated for making these deductions. 

I t  is apparent~ however, that a number of details remain to be 
worked out by the parties, and the procedures with respect thereto, 
set forth in the agreements of these Labor Organizations with the 
New York Central and the Baltimore & Ohio, furnish a good gen- 
eral pattern to be followed by these Organizations and the Carriers. 

12. Movements initiated in the past 20 years, by either the Carriers 
or the Labor Organizations for changes in wages~ hours or working 
conditions have been handled on a joint national basis. No sound or 
convincing reasons were advanced for handling this dispute in any 
other manner. The National Mediation Board has undertaken to 
process this dispute substantially along the customary lines, and if 
required to mediate this dispute as a separate one between each carrier 
and each organization, it would have to find the manpower for over 
6,000 separate disputes , which would be a practical impossibility~ and 
such a course would lead to long, unwarranted and disturbing delays 
in working out settlements. We conclude that this dispute should be 
handled on the customary national basis. 

B. We recommend that:  
1. The parties enter into a joint national agreement, through their 

duly designated representatives, in accordance with their usual cus- 
tom, providing for a union-sh0p agreement as proposed by the Organ- 
izations in their notices of February 5, 1951, to the several Carriers 
parties to this dispute, in the form substantially as used in the union- 
shop agreements with the New York Central System Lines, except 
that:  

(a) from the positions covered by said agreement, in accordance 
with the respective scope rules in the agreements between each carrier 
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and organization, there shall be excluded all positions not represented 
by the organization, all fully excepted positions, and all positions 
covered only in a nominal or token manner, which means covered 
only to the extent of the retention of seniority rights, the right to a 
hearing or trial before being discharged by the carrier, and/or the 
right to have handled any question arising out of the transfer from 
one seniority district to another. 

(b) The procedures to be followed in dealing with contested cases 
or requests to discharge shall in general follow those provided for in 
the New York Central agreement of August 3, 1951, and shall also 
include substantially those set fol~h in paragraph E of the letter 
agreement of August 28, 1951, between the Baltimore & Ohio Railroad 
Co. and the Organizations. 

(c) In stipulating that no claims against the Carrier shall arise 
or begin to accrue in favor of a discharged elnploye or any other 
employe or the union, prior to final determination o f  the dispute, 
it shall be understood that the period free of all liability shall also 
include the time during which action by the Carrier is stayed by any 
court. 

(d) In describing the circumstances under which no claims shall 
arise or begin to accrue in favor of the discharged employe or any 
other employe or the union~ the language used in section 12 of the 
union-shop agreement between the Southern Railway Co. and the 
Brotherhood of Railroad Trainmen of September 1, 1951, shall be 
used. 

(e) Provisions for indemnifying the Carriersagainst certain types 
of losses which may be incurred by them under the union-shop agree- 
ment shall be made in accordance with the suggestions set forth in 
section E, 2, ante. 

(f) Additional protective provisions as suggested by the Board in 
section E, 2, ante, under the sub-head "Miscellaneous Protective 
Clauses," shall be included in the union-shop agreement. 

2. The aforementioned joint national agreement provide for the 
deduction of dues, initiation fees and assessments, that the details be 
worked out in  substantially the same manner as is provided for in 
the agreement of August 3, 1951, between the New York Central Rail- 
road System Lines and these Organizations, modified as suggested in 
section E, 2, ante. 

Respectfully submitted. 
DAvm L. COLE, Uhairman. 
AARON I-IORVITZ, Member. 
GEOaGF. E. OSBOa~, Member. 
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A P P E N D I X  I 

E X E C U T I V E  ORDER 

CREATING AN E~I'ERGENCY BOARD TO IN~rESTIGATE DISPUTES BET%VEEN TVIE 

A]KROI~ & BARBERTON BELT RAILROAD CO. AND OTHER CARRIERS AND 

CERTAIN WORKERS 

Whereas disputes exist between the Akron & Barberton Belt Rail- 
road Co. and certain other carriers designated in list A attached 
hereto and made a part hereof~ carriers under Federal management~ 
and certain workers represented by the seventeen cooperating (non- 
operating) railway labor organizations designated in list B attached 
hereto and made a part hereof; and 

~rhereas by Executive Order No. 10155 of August 95. 1950, pos- 
session, control, and operation of the transportation systems owned 
or operated by the said carriers, together with the transportation 
systenls owned or operated by certain other carriers, were assumed 
by the President, through the Secretary of the Army ; and 

Whereas these disputes have not heretofore been adjusted under 
the provisions of the Railway Labor Act, as amended; and 

l~rhereas these disputes threaten, in the judgment of the National 
Mediation Board, substantially to interrupt interstate commerce to 
a degree such as to deprive the country of essential transportation 
service, and also threaten to interfere with the operation by the 
Secretary of the Army of transportation systems taken pursuant to 
the said Executive Order No. 10155: 

Now, Therefore, by virtue of the authority vested in me by the 
Constitution and the laws of the United States~ including section 10 
of the Railway Labor Act, as amended (45 U. S. C. 160), and subject 
to the provisions of that section, I hereby create a board of three 
members, to be appointed by me, to investigate the said disputes. 
Nothing in this order shall be construed to derogate from the authority 
of the Secretary of the Army under the said Executive Order No. 
10155. 

No member of the said Board shall be pecuniarily or otherwise 
interested in any organization of railway employees or any carrier. 

The Board shall report its findings to the President with respect 
to the said disl~utes within thirty days from the date of this order. 

(70) 
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The Board may, to the extent it deems necessary or desirable, make 
separate and independent findings with respect to each of the carriers 
involved. 

In performing its functions under this order the Board shall com- 
ply with the requirements of section 502 of the Defense ProductiOn 
Act of 1950, as amended. 

[S] HARRY TRU~fAN. 
THE WHITE HOUSE, 

No ve'm, ber 15, 1951. 

NOTE.--An extension was granted by the President, with the ('onsent of the 
parties, directing this Board to file its report by February 15, 1952. 

LIST A 

EASTERN REGION 

Albany Port District Railroad Co. 
Akron & Barberton Belt Railroad Co. 
Akron, Canton & Youngstown Railroad. 
Akron Union Passenger Depot Co. 
Ann Arbor Railroad Co. 
Arcade & Attica Railroad Corp. 
Bangor & Aroostook Railroad Co. 
Barre & Chelsea Raih'oad. 
Belfast & Moosehead Lake Railroad Co. 
Bessemer & Lake Erie Railroad Co. 
Boston & Maine Railroad Co. 
Boston Terminal Co. 
Brooklyn Eastern District Terminal. 
Buffalo Creek Railroad. 
Bush Terminal Co. 
Canadian National Railways: 

Canadian National Railway State of :New York. 
Canadian National Railway Lines in New England. 
Champlain & St. Lawrence Railroad. 
United States & Canada Railroad. 
St. Clair Tunnel Co. 

Canadian Pacific Railways in file United States. 
Canton Railroad Co. 
Central Indiana Railway Co. 
Central Railroad Co. of New Jersey: 

Central Railroad of Pennsylvania. 
Jersey Central Transport Co. 
New York & Long Branch Railroad. 
Wharton & Northern Railroad. 
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Central Vermont Railway~ Inc. 
Chesapeake & Ohio Railway Co. : 

Pere Marquette District. 
Fort Street Union Depot Co. 

Chicago, Indianapolis & Louisville Railway. 
Chicago South Shore & South Bend Railroad. 
Chicago Union Station Co. 
Cincinnati Union Terminal Co. 
Dayton Union Railway Co. 
Delaware & Hudson Railroad. 
Delaware, Lackawanna & Western Railroad. 
Detroit & Mackinac. 
Detroit & Toledo Shore Line Railroad. 
Detroit, Toledo & Ironton Railroad. 
Detroit Terminal Railroad Co. 
East Broad Top Railroad & Coal Co. 
East St. Louis Junction Railway Co. 
Erie,Railroad Co : 

Chicago & Erie. 
Grand Trunk Western Railroad Co. 
Hoboken Manufacturers Railroad Co. 
Huntingdon & Broad Top Mountain Railroad & Coal Co. 

sylvania). 
Illinois Terminal Railroad Co. 
Indianapolis Union Railway Co. 
Jay Street Connecting Railroad. 
Lackawanna & Wyoming Valley Railroad. 
Lake Champlain & Moriah Railroad Co. 
Lake Terminal Railroad Co. 
Lehigh & Hudson River Railroad Co. 
Lehigh & New England Railroad Co. 
Long Island Railroad Co. 
Mackinac Transportation Co. 
Maine Central Railroad Co. : 

Portland Terminal Co. 
Manistee & Northeastern Rail~ay Co. 
Maryland & Pennsylvania Railroad. 
Merchants Dispatch Transportation Corp. 
Montour Railroad. 
Morristown & Erie Railroad Co. 
Mystic Terminal Co. (Charleston~ Mass.). 
New Jersey and New York Railroad. 
New Jersey, Indiana & Illinois Railroad Co. 

(Penn- 
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New York Connecting Railroad Co. 
New York, Chicago & St. Louis Railroad Co. 
New York Dock Railway. 
New York, New Haven & Hartford Railroad Co. 
New York, Susquehanna & Western Railroad. 
Patapsco & Back Rivers Railroad Co. 
Pem~sylvania Railroad Co. : 

Baltimore & Eastern Railway Co. 
Jersey City Stock Yards, Inc. 
Pittsburgh Joint Stock Yards. 

Pennsylvania-Reading Seashore Lines. 
Philadelphia Bethlehem & :New England Railroad Co. 
Pittsburgh & Shawmut Railroad Co. 
Pittsburgh & West Virginia Railway. 
Pullman Co. 
Railroad Perishable Inspection Agency. 
Reading Co. : 

Beaver Creek Water Co. 
Philadelphia Reading & Pottsville. 

St. Johnsbury & Lamoille County. 
St. Louis & O'Fallon Railway Co. 
South Buffalo Railway. 
Union Belt of Detroit. 
Union Depot Co. (Columbus, Ohio). 
Union Freight Railroad (Boston). 
Union Inland Freight Station (New York). 
Washington Terminal Co. 
Western Allegheny Railroad Co. 
Youngstown & :Northern Railway Co. 

SOUTHEASTERN REGION 

Atlanta & St. Andrews Bay. 
Atlanta & West Point: 

Western Railway of Alabama. 
Atlanta Joint Terminals. 
Atlantic & East Carolina Railway Co. 
Atlantic Coast Line Railroad~ 
Birmingham Terminal Co. 
Central of Georgia Railway. 
Charleston & Western Carolina Railway. 
Chattanooga Station Co. 
Chatanooga Traction Co. 
Chesapeake & Ohio Railway. 



74 

(Chesapeake District.) 
Clinchfield Railroad. 
Columbia Union Station Co. 
Columbus & Greenville Railway. 
Durham Union Station Co. 
East Tennessee & Western North Carolina Railroad. 
Florida East Coast Railway. 
Fruit  Growers' Express Co. 
Georgia & Florida Railroad. 
Georgia Railroad : 

Augusta Union Station Co. 
Gulf, Mobile & Ohio Railroad. 
Interstate Railroad Co. 
Jacksonville Terminal Co. 
Kentucky & Indiana Terminal Railroad. 
Lancaster & Chester Railroad Co. 
Louisville & Nashville Railroad. 

Lexington Union Station Co. 
Macon, Dublin & Savannah. 
Macon Terminal. 
Maher, Walter jC. 
Meridian & Bigbee River Railway Co. 
Meridian Terminal Co. 
Mississippi Central Railroad. 
Nashville, Chattanooga & St. Louis Railway. 
Nashville Terminals Co. 
Natchez & Louisiana. Railway & Transfer Co. 
New Orleans Public Belt Railroad Co. 
Norfolk & Portsmouth Belt Line. 
Norfolk & Western Railway. 
Norfolk Southern Railway Co. 
Norfolk Terminal Railway Co. 
Piedmont & Northern Railway Co. 
Port Everglades (Browa.rd County Port Authority). 
Richmond, Fredericksburg & Potomac Railroad: 

Potomac Yard. 
Richmond Terminal Railway Co. 

Savannah & Atlanta Railway Co. 
Seaboard Air Line Railway Co. 
Southeastern Demurrage & Storage Bureau. 
Southenl Freight Tariff Bureau. 
Southern Railway : 

Alabama Great Southern Railway Co. 
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Cincinnati, New Orle',ns & Texas Paci tic Railway. 
Georgia Southern & Florida Raihvay. 
Harriman & Northeastern Raih'oad Co. 
New Orleans & Northeastern Railroad. 
New Orleans Terminal Co. 
St. Johns River Terminal Co. 
State University Railroad Co. 
Woodstock & Bloekton. 

Southern Short Lines: 
Blue Ridge Railway Co. 
Carolina & Northwestern. 
Danville & Western Railway. 
High Point, Randleman, Asheboro & Southern Railroad. 
¥adkin Railroad. 

Tennessee, Alabama & Georgia Railway Co. 
Tennessee Central Railway. 
Tennessee Raih'oad Co. 
Terminal Railway Alabama State Docks. 
Virginian Railway. 
Winston-Salem Southbound. 
Winston-Salem Terminal Co. 

W E S T E R N  R E G I O N  

Ahnapee & Western Railroad. 
Alton & Southern Railroad. 
American Refrigerator Transit. 
Ashley, Drew & Northern. 
Atchison, Topeka & Santa Fe Railway: 

Dining Car Department. 
Gulf, Colorado & Santa Fe Railway. 
Panhandle & Silnta Fe Railway. 

Atchison Union Depot & Railroad Co. 
Belt Railway Company of Chicago. 
Burlington Refrigerator Express Co. 
Camas Prairie Railroad Co. 
Cedar Rapids & Iowa. City. 
Central California Traction Co. 
Chicago & Eastern Illinois Railroad: 

Chicago Heights Terminal & Transfer. 
Chicago & Illinois Midland Railway. 
Chicago & North Western Railway. 
Chicago & Western Indiana Railroad. 
Chicago, Aurora & Elgin Railway Co. 

9 8 8 5 7 1 - - 5 2 - - 6  
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Chicago Car Interchange & Inspection Bureau. 
Chicago, Burlington & Quincy Railroad. 
Chicago Great Western Railway Co. 
Chicago, Milwaukee, St. Paul & Pacific Railroad. 
Chicago, Terre Haute & Southeastern Railway. 
Chicago North Shore & Milwaukee. 
Chicago Produce Terminal Co. 
Chicago Railroad Freight Collection Aasociation. 
Chicago Rai|ways Hotel Ticket Office. 
Chicago, Rock Island & Pacific Railway : 

Peoria Terminal Co. 
Chicago, St. Paul, Minneapolis & Omaha Railway. 
Colorado & Southern Railway. 
Colorado & Wyoming Railway. 
Copper R~nge Co. 
Dallas Car Interchange & Inspection Bureau. 
Davenport, Rock Island & North Western Railway. 
Denver & Rio Grande Western Railroad. 
Denver Union Stock Yards Co. 
Denver Union Terminal Railway. 
Des Moines & Central Iowa. 
Des Moines Union Railway. 
Duluth, Missabe & Iron Range Railway. 
Duluth, Union Depot & Transfer Co. 
Duluth, Winnipeg & Pacific Railway. 
East Portland Freight Terminal. 
Elgin, Joliet & Eastern Railway. 
E1 Paso Union Passenger Depot. 
Fort Dodge, Des Moines & Southern. 
Fort Worth & Denver City : 

Wichita Valley. 
Galveston, Houston & Henderson. 
Galveston Wharves. 
Green Bay & Western Railroad: 

Kewaunee, Green Bay & Western. 
Gulf Coast Lines--Comprising : 

Asherton & Gulf Railway. 
Asphalt Belt Railway. 
Beaumont, Sour Lake & Western Railway. 
Houston & Brazos Valley Railway. 
Houston North Shore Railway. 
Iberia, St. Mary & Eastern Railway. 
International-Great Northern Railroad. 
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New Iberia & Northern Railroad. 
New Orleans, Texas & Mexico Railway. 
Orange & Northwestern Railroad. 
Rio Grande City Railway. 
St. Louis, Brownsville & Mexico Railway. 
San Antonio Southern Railway. 
San Antonio, Uvalde & Gulf Railroad. 
San Benito & Rio Grande Valley. 
Sugar Land Railway. 

Harbor Belt Line (Los Angeles). 
Houston Belt & Terminal Railway. 
Illinois Central Hospital Department. 
Illinois Central Railroad: 

Chicago & Illinois Western Railroad. 
Steamer Pelican. 

Illinois Northern Railway. 
Joint Railway Agency (So. St. Paul) 
Joint Texas Division of C. R. I. & P. R. R. Co., and F. W. & D. C. 

Ry. Co. 
Joliet Union Depot Co. 
Kansas City, Kaw Valley Railroad, Inc. 
Kansas City Southern Railway: 

Arkansas Western Raihvay. 
:Fort Smith & Van Buren. 
Joplin Union Depot Co. 

Kansas City Terminal Railway. 
King Street Passenger Station (Seattle). 
Lake Superior & Ishpeming. 
Lake Superior Terminal & Transfer Railway. 
Laramie, North Park & Western. 
La Salle Street Stations. 
Longview Portland & Northern. 
Los Angeles Union Passenger Terminal. 
Louisiana & Arkansas Railway Co. 
Louisiana & North West Railroad. 
Manistique & Lake Superior Railroad Co. 
Manufacturers' Junction Railway. 
Manufacturer's Railway. 
Midland Valley Railroad: 

Kansas, Oklahoma & Gulf Railway. 
Kansas, Oklahoma & Gulf of Texas. 
Oklahoma City, Ada, Atoka Railway. 

Milwaukee-Kansas City Southern Joint Agency. 
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Mineral Range. 
Minneapolis & St. Louis Railway : 

Railway Transfer Co. City of Minneapolis. 
Minneapolis, St. Paul & Sault Ste. Marie: 

Duluth So. Shore & Atlantic Railway. 
Minnesota Transfer Railway. 
Missouri-Kansas-Texas Railroad Co. : 

Beaver, Meade & Englewood. 
Missouri-Kansas-Texas Railroad Co. of Texas. 

Missouri Pacific Railroad : 
Missouri-Illinois Railroad. 
Sedalia Reclamation Plant. 

Natchez & Southern Railway. 
Northern Pacific Railway. 
Northern Pacific Terminal Co. of Oregon. 
Northern Refrigerator Line, Inc. 
North Louisiana & Gulf Railroad Co. 
N'orthwestern Pacific Railroad. 
Ogden Union Railway & Depot Co. 
Ogden Union Stock Yards. 
Okmulgee Northern Railway Co. 
Pacific Car Demurrage Bureau. 
Pacific Coast Railroad Co. : 

Pacific Coast Co. 
Pacific Electric Railway Co. 
Pacific Fruit  Express Co. 
Paducah & Illinois Railroad Co. 
Peoria & Pekin Union Railway. 
Petaluma & Santa Rosa Railroad Co. 
Port  Terminal Railroad Association (Houston). 
Pueblo Joint Car Interchange & Inspection Bureau. 
Pueblo Union Depot & Railroad Co. 
Quanah, Acme & Pacific. 
Rio Grande Southern. 
St. Joseph Terminal Co. 
St. Louis-San Francisco Railway. 

St. Louis, San FrancTsco of Texas. 
St. Louis Southwestern Railway. 

St. Louis Southwestern Railway Co. of Texas 
St. Paul Union Depot Co. 
Salt Lake City Union Depot & Railroad Co. 
Salt Lake Union Stock Yards Co. 
San Antonio Joint Car Interchange Association. 



79 

San Diego & Arizona Eastern Railway. 
Sand Springs Railway Co. 
Sioux City Terminal Railway. 
Southern Pacific Company (Pacific Lines). 
Southern Pacific DeMexico (In United States). 
South Omaha Terminal Railway. 
Southern Illinois & Missouri Bridge Co. 
Spokane International Railway. 
Spokane, Portland & Seattle Railway: 

Oregon Electric Railway. 
Orego/~ Trunk Railway. 

Spokane Union Station Co. 
Stock Yards (District Agency Chicago). 
Sun Valley Operations. 
Terminal Raih-oad Association of St. Louis. 
Tcxarkana Union Station Trust. 
Texas & New Orleans Railroad. 
Texas & Pacific Railway: 

Abilene & Southern Railway. 
Fort Worth Belt Railway. 
Texas-New Mexico Railway. 
Texas Short Line Railway. 
Weatherford Mineral Wclls & Northwe.~tern Railway. 

Texas City Terminal Raihvay Co. 
Texas Mexican Railway Co. 
Texas Pacific-Missouri Pacific Termimfl Raih'oad of New Orleans. 
Toledo, Peoria & Western Railroad. 
Tooele Valley Raihvay Co. 
Tremont & Gulf Raihvay. 
Tucson, Cornelia & Gila Bend Railroad. 
Union Pacific Railroad: 

St. Joseph & Grand Island Raihvay. 
Union Railway Co. (Memphis). 
Union Terminal Co. (Dallas). 
Union Terminal Railway Co. (St. Joseph, Mo.) : 

St. Joseph Belt Railway Co. 
Wabash Raih'oad Co. 
Walla Walla Valley Railway Co. 
Warren & Ouachita Valley Railway. 
Waterloo, Cedar Falls 4 Northern Railroad. 
Western Fruit Express Co. 
Western Pacific Raih'oad. 
Western Weighing & Ill~l)CCtion Burc;m. 
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Wichita Falls & Southern Raih'oad. 
Yakima Valley Transportation Co. 

LIST B 

1. International Association of Machinists. 
2. International Brotherhood of Boilermakers, Iron Ship Builders 

and Helpers of America. 
3. International Brotherhood of Blacksmiths, Drop Forgers and 

Helpers. 
4. Sheet Metal Workers' International Association. 
5. International Brotherhood of Electrical Workers. 
6. Brotherhood Railway Carmen of America. 
7. International Brotherhood of Firemen, Oilers, Helpers, Round- 

house and Railway Shop Laborers. 
8. Brotherhood of Railway and Steamship Clerks, Freight Han- 

dlers, Express and Station Employes. 
9. Brotherhood of Maintenance of Way Employes. 

10. The Order of Railroad Telegraphers. 
11. Brotherhood of Railroad Signahnen of America. 
12. National Organization, Masters, Mates and Pilots of America. 
13. National Marine Engineers' Beneficial Association. 
14. International Longshoremen's Association. 
15. Hotel and Restaurant E'mployees and Bartenders International 

Union. 
16. American Train Dispatchers Association. 
17. Railroad Yardmasters of America. 

NowE.--The Organizat ions  reported to the Board  tha t  the following carr iers  
should be removed f rom list A a t tached to Execut ive order  dated November 15, 
1951 : 

E A S T E R N  R E G I O N  

• N a m e  o] C a r r i e r  R c a s o r t  

Lake Terminal  R. R. Co . . . . . . . . . . . . . . . . .  Standby agreement  entered into. 
Merchants  Despatch Transpor ta t ion  Corp_ Agreement  signed. 
Pa tapsco  & Back R'ivers R. R. Co . . . . . . . .  Do. 
Philadelphia,  Bethlehem & New England Do. 

R. R. Co. 
South Buffalo Ry . . . . . . . . . . . . . . . . . . . . . . .  Do. 
Youngstown & Nor thern  . . . . . . . . . . . . . . . .  Standby agreement  entered into. 

S O U T H E A S T E R N  R E G I O N  

Tennessee R. R. Co . . . . . . . . . . . . . . . . . . . . . .  Agreement  signed. 

~ V E S T E R N  R E G I O N  

Davenport ,  Rock Is land & Northwestern__ Standby agreement  entered into. 
Nor thern  Ref r ige ra to r  Line, Inc  . . . . . . . . .  Agreement  signed. 
Pacific Coast  Co . . . . . . . . . . . . . . . . . . . . . . . .  Do. 
Southern Illinois & Missouri Bridge Co___ W i t h d r a w n - - n o  notice served. 
Spokane Union Stat ion . . . . . . . . . . . . . . . . .  Standby agreement  entered into. 

g = ~  . . . .  -~.. • . . . . . . . . . .  I t  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  m . . . . .  . , . - -  



A P P E N D I X  II 

LIST OF APPEARANCES 

M. C. Smith, Jr., Esq., Erie Railroad,.( levehmd I5, Ohio, appearing 
on behalf of the following carriers : 

Akron ,% Barberton Belt Railroad Co. 
Akron, Canton & Youngstown. 
Akron Union Passenger Depot Co. 
A n n  Arbor. 
Bessemer & Lake Erie. 
Boston & Maine. 
Boston Terminal. 
Brooklyn Eastern District Terminal. 
Buffalo Creek. 
Canadian National Railways: 

Lines in New England. 
State of New York. 
Champlain & St. Lawrence Raih'oad. 
Duluth, Winnipeg & Pacific Railway. 
St. Clair Tunnel. 
United States & Ca nad~t Railroad. 

Canadian Pacific. 
Central Raih'oad Co. of New Jersey: 

Central Raih'oad Co. of Pennsyh, ania. 
New York & Long Branch Raih'oad. 
Wharton & Northern Railroad. 
Jersey Central Transportation Co. 

CentrM Vermont Railway, Inc. 
Chicago, Indianapolis & Louisville. 
Chicago Union Station Co. 
Cincinnati Union Terminal. 
Dayton Union. 
Delaware & :Hudson. 
Delaware, Lackawanna & Western. 
Detroit & Toledo Shore Line. 
Detroit Terminal. 
Detroit, Toledo & Ironton. 
Erie. 

(Sl) 
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Grand Trunk Western. 
Hoboken Manufacturers Railroad. 
Indianapolis Union. 
Jersey City Stock Yards. 
Lehigh & Hudson River. 
Lehigh & New England. 
Long Island. 
Mackinac Transportation Co. 
Maine Central : 

Portland Terminal 
Montour Railroad Co. 
Mystic Terminal. 
New York, Chicago & St. Louis. 
New York Connecting. 
New York, New Haven & Hartford. 
Pennsylvania Railroad. 
Pennsylvania Reading SS Lines. 
Pittsburgh & West Virginia. 
Pittsburgh Joint Stock Yards Co. 
Railroad Perishable Insp. Agency. 
Reading Co. 
Union Depot (Columbus, Ohio). 
Union Freight (Boston). 
Union Inland Freight Station. 
Washin~on Terminal Co. 
Western Allegheny. 
Youngstown & Southern Railway Co. 

Donald R. Richberg, Esq., 100 Vermont Avenue NW., Washington, 
D. C., and Andre Maximov, Esq., 60 Wall Street, New York, N. Y., 
appearing on behalf of the following carriers: 

Atlanta & West Point--Western Railway of Alabama. 
Atlanta Joint Terminals. 
Atlantic Coast Line. 
Bangor & Aroostook. 
Central of Georgia. 
Charleston & Western Carolina. 
Chesapeake & Ohio. 
Clinchfield. 
Florida East Coast. 
Fruit Growers Express: 

Burlington Refrigerator Express. 
Western Fruit Express. _.:/ 
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Georgia : 
Augusta Union Station Co. 

Gulf Mobile & Ohio. 
Jacksonville Terminal Co. 
Kentucky & Indiana Terminal. 
Louisville & Nashville : 

Lexington Union Station Co. 
Macon Terminal. 
Nashville, Chattanooga & St. Louis. 
Norfolk & Portsmouth Belt Line. 
Norfolk & Western. 
Norfolk Southern. 
Richmond, Fredericksburg & Potomac: 

Richmond Terminal. 
Potomac Yard. 

Seaboard Air Line. 
Tennessee Central. 
Virginian Railway. 
Winston-Salem Southbound. 

Howard Neitzert, Esq., 11 South La 
appearing oll behalf of the following carriers : 

Alton & Southern Railroad. 
Atchison, Topeka & Santa Fe Railway. 
Belt Railway Co. of Chicago. 
Chicago & Eastern Illinois Raih'oad. 
Chicago & Illinois Midland Railway. 
Chicago & North Western Railway. 
Chicago & Western Indiana Raih'oad. 
Chicago, Burlington & Quincy Railroad. 
Chicago Great Western Railway. 
Chicago, Milwaukee, St. Paul & Pacific Railroad. 
Chicago, Rock Island & Pacific Raih:oad. 
Chicago, St. Paul, Minneapolis & Omaha Railway. 
Colorado & Southern Railway. 
Colorado & Wyoming Railway. 
Denver & Rio Grande Western Railroad. 
Des Moines Union Railway. 
Duluth, Missabe and Iron Range Railway. 
East St. Louis Junction Railroad. 
Elgin, Joliet & Eastern Railway. 
Fort Worth & Denver Railway Co. 
Green Bay & Western Raih'oad. 
Gulf Coast Lines. 

Salle Street, Chicago, Ill., 
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Illinois Central Railroad. 
Illinois Terminal Railroad. 
Kansas City Southern Railway. 
Kansas City Terminal Railway. 
Lake Superior & Ishpeming Railroad. 
Louisiana & Arkansas Railway. 
Manufacturers Railway. 
Midland Valley Railroad. 
Minneapolis & St. Louis Railway. 
Minneapolis, St. Paul & Saulte Ste. Marie Railway. 
Minnesota Transfer Railway. 
Missouri-Kansas-Texas Lines. 
Missouri Pacific Railroad. 
Northern Pacific Railway. 
Peoria & Pekin Union Railway. 
St. Louis-San Francisco Railway Lines. 
St. Louis Southwestern RailwayLines. 
St. Paul Union Depot Co. 
Sioux City Terminal Railway. 
Southern Pacific (Pacific System). 
South Omaha Terminal Railway. 
Spokane International Railroad. 
Spokane, Portland & Seattle Railway. 
Terminal Railroad Association of St. Louis. 
Texas & New Orleans Railroad. 
Texas & Pacific Railway. 
Texas Mexican Railway. 
Toledo, Peoria & Western Railroad. 
Union Pacific System. 
Union Railway (Memphis). 
Wabash Railroad. 
Western Pacific Railroad. 
Wichita Valley Railway. 
Pulhnan Co. 

C. A. Miller, Esq., 2000 Massachusetts Avenue NW., Washing- 
6, D. C., appearing on behalf of the following carriers: 
Ahnapee and Western Railway Co. (The). 
Arcade and Attica Railroad Corp. 
Ashley, Drew & Northern Raihvay Co. 
Atlantic and East Carolina Railway Co. 
Barre and Chelsea Railroad Co. 
Belfast and Moosehead Lake Railroad Co. 
Broward County Port Authority. 

i '  
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Bush Terminal Railroad Co. 
Cedar Rapids & Iowa City Railway Co. 
Chicago North Shore & Milwaukee Railway Co. 
Des Moines and Central Iowa Railway Co. 
Detroit and Mackinac Railway Co. 
East Tennessee and Western North Carolina Railroad Co. 
Georgia & Florida Railroad (Alfred W. Jones, receiver). 
Jay Street Connecting Railroad (The). 
Lackawanna and Wyoming Valley Railroad Co. (E. McLain 

Watters, trustee). 
Macon, Dublin & Savannah Railroad Co. 
Manufacturers' Junction Railway Co. 
Maryland and Pennsylvania Railroad Co. 
Meridian and Bigbee River Railway Co. (J. C. Floyd, trustee). 
New York, Susquehamm and Western Railroad Co. (Henry K. 

Norton, trustee). 
Okmulgee N0rthern Railway Co. 
Piedmont and Northern Railway Co. 
Pittsburgh & Shawmut Railroad Co. (The). 
Quanah, Acme & Pacific Railway Co. 
Savannah & Atlanta Railway Co. 
Tennessee, Alabama & Georgia Railway Co. 
Tooele Yalley R.lilway Co. 
Tucson, Cornelia and Gila Bend Railroad Co. 
Waterloo, Cedar Falls & Northern Raih'oad. 

John E. Hess, Esq., 84 Harlow Street, Bangor, Maine, appearing 
on behalf of Bangor & Aroostook Railroad Co. 

Henry L. Walker, P. O. Box 1808, Washington 13, D. C., C. D. 
Mackay, Fifteenth and K Streets, Washington, D. C., James I. Hardy, 
P. O. Box 1808, Washington 13, D. C., and W. S. MacGill, Fifteenth 
and K Streets, Washington, D. C., appearing on behalf of Southern 
Railway System Lines, et a]. 

James N. Frazer, appearing on behalf of Atlanta & St. Andrews 
Bay Railway Co. 

Abraham S. Goldstein, 503 D Street NW., Washington, D. C., ap- 
pearing on behalf of Chicago, Aurora & Elgin Railroad Co. 

Appearing on behalf of labor : 
Lester P. Schoene, general counsel. 
Eli Oliver, economic advisor. 
W. M. Homer, assistant economic advisor. 
G. E. Leighty, chairman of Employes National Conference Com- 

mittee. 
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Railway Employes' Department, A. F. of L. : 
Michael Fox, president. 
George Cucich~ research director. 

International Association of Machinists: 
A. J. Hayes, president. 
Earl Melton~ general vice president. 

International Brotherhood of Boilermal~ers, Iron Ship Builders 
and Helpers of America: 

C. J. MacGowan~ international president. 
Harold Buoy, internatonal representative. 

International Brotherhood of Blacksmiths , Drop Forgers and 
Helpers : 

John Pelkofer~ general president. 
George F. Barna~ general vice president. 

Sheet Metal Workers' International Association: 
J. M. Burns~ general vice president. 
William H. Baldock~ international representative. 

International Brotherhood of Electrical Workers: 
D. W. Tracy, international president. 
J. J. Duffy, international vice president. 
Charles McCloskey~ international representati~e. 

Brotherhood Railway Carmen of America : 
Irvin Barney, general president. 

International Brotherhood of Firemen~ Oilers~ Helpers~ Round- 
house and Railway Shop Laborers: 

Anthony E. Matz~ international president. 
George Wright~ vice president. 

Brotherhood of Railway and Steamship Clerks. Freight Han- 
dlers, Express and Station Employes : 

George M. Harrison, grand president. 
L. B. Sneddin~ vice president. 
J ames L. Crawford~ general counsel. 

Brotherhood of Maintenance of Way Employes : 
T. C. Carroll, president. 
Frank L. Noakes, director of research. 

The Order of Railroad Telegraphers: 
G. E. Leighty~ president. 
Ray J. Westfal], director of research. 

Brotherhood of Raih'oad Signahnen of America: 
Jesse Clark~ president. 
S. H. Howard~ grand lodge representative. 

National Organization~ Masters~ Mates and Pilots of America : 
Wm. J. Van Buren~ national secretary-treasurer. 

i 
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National Marine Engineers' Beneficial Association: 
H. L. Daggett~ national president. 

Intern'ltion.fl Longshoremen's Association : 
J. P. Ryan, international president. 
Harry R. Hasse]grcn, secretary-treasurer. 

Hotel and Restaurant Employees and Bartenders International 
Union: 

Hugo Ernst, general president. 
R. W. Smith, secretary-treasurer. 
Leyton Weston, International representative. 

American Train Dispatchers Association: 
O. H. Braese, president. 
J. B. Springer, secretary-treasurer. 

Rai]road Yardmasters of America: 
M. G. Schoch, president. 
Verne W. Smith, vice president. 
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