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Dear Mr. President: 

Emergency Board Number 188, created by you on September 28, 1978 
by Executive Order 12085 pursuant to Section 10 of the Railway Labor 
Act as amended, has the honor to submit its report here~ith. 

The Board, ecmposed of the undersigned, was appointed to 
investigate a dispute between the Norfolk and Western Railway 
Ccmpany and certain of its employees represe~nted by the Brotherhfx)d of 
Railway, Airline and Steamship Clerks, Freight Handlers, Express 
and Station Employees. In fulfillment of its obligation the Board 
held hearings and oonsidered the evidence and arguments presented 
by the parties. Our report and r ~ t i o n s  are based upon 
this investigation of the issues in dispute. 

Respectfully, 

Paul D. Hanlon 
Chairman 

~ r Seidenber-g 

~ r S Williams -~ 



I. HISTORY OF THE EMERGENCY BOARD 

Emergency Board No. 188 was created by President Carter on September 28, 1978 by Exec- 

utive Order 12085 pursuant to Section 10 of  the Railway Labor Act, as amended (45 U.S.C. 1 ~0). 

The Board was formed to investigate a dispute between the Norfolk and Western Railway Company 

(N&W) and certain of its employees represented by the Brotherhood of  Railway and Airline Clerks 

(BRAC). The President appointed as Chairman of the Board Paul D. Hanlon of Portland, Oregon. 

Selected as Members of the Board were Jacob Seidenberg of Falls Church, Virginia and Jerre S. 

Williams of Austin, Texas. All had extensive experience as third party neutrals in the railroad 

industry and had served on Presidential Emergency Boards on previous occasions. 

The Board convened in Washington, D.C. on October 2, 1978 to conduct a procedural meet- 

ing with the parties. Ex parte hearings were held in Washington on October 3 with the Carrier 

and on October 5 with the Brotherhood. Thereafter, the parties exchanged exhibits submitted to 

the Board and transcripts of the ex parte proceedings. A joint hearing was conducted on October 

16 at which time both parties made their rebuttal statements Io the Board. During the course of 

their appearances, the parties agreed to an extension of  the submittal date of the Board's report to 

on or before December 15, 1978, which was subsequently approved by the President. 

The parties were given full opportunity to present evidence and argument before the Board 

and did so in a cooperative manner throughout the proceedings. The Board expresses its gratitude 

to both groups for facilitating the expeditious conduct of the hearings and presenting their 

positions in a manner beneficial to the Board in the formulation of its recommendations. 

II. BACKGROUND TO TIlE DISPUTE 

The Norlolk and Western Railway is the Nation's seventh largest railroad, operating 

some 7,600 miles of track in 15 states. Heavily concentrated in Virginia, West Virginia, Ohio, 

Indiana, and Illinois, the Carrier is an important hauler of coal, transportation equipment and 

agricultural products. The Brotherhood of  Railway and Airline Clerks represents some 4,000 em- 

ployees on the property. These employees are engaged in the work of office clerks, yard clerks, 

freight handlers, warehousemell, janitois, agents, telcgr~,phc,s, w~ltcllmen and other related 

classificatiotls. 



The dispute which led to the appointment of  this Board originated on October 27, 1976 

when the Brotherhood served the Norfolk and Western with a notice of its desire to alter its 

current scope rule, pursuant to Section 6 of  the Railway Labor Act. A second Section 6 notice 

was subsequently issued by BRAC on October 12, 1977 dealing with employee protection and other 

work rules. The Brotherhood invoked the services of  the National Mediation Board (NMB~ with 

respect to the 1976 notice on October 4, 1977. The case was docketed as NMB Case No. A-10154, 

and joint mediation sessions were held with the parties on various dates between November ! 977 

and April 1978. On May 31, ! 978 the NMB proffered arbitration to the parties which was subse- 

quently refused by the Brotherhood. The NMB terminated its services on June 7, 1978 leaving 

the parties free to resort to self-help on July 8. 

The negotiating sessions on the property ~nd in mediation were largely concerned with legal 

objections which the Carrier raised with respect to the 1976 notice. After the Brotherhood in- 

itiated a strike on Jtdy 10, 1978, however, the U.S. District Court for the Northern District of  

Illinois ruled on July 20 that the notice was lawful and denied the Carrier's motion for an injunc- 

tion against the work stoppage (Norfolk & Western Railway Company v. Brotherhood of  Railway and 

Airline Clerks, No. 78-C-2577). Thereafter direct negotiations between the parties resumed on 

July 22 and continued on various dates through September 22. 

Shortly after the initiation of the work stoppage, BRAC began to picket carriers not in- 

volved in the dispute at points where they interchanged traffic with the N&W. Later, when it 

was revealed that the N&W was receiving strike indemnity payments under an insurance program 

in which more than 70 other carriers were participants, BRAC threatened to strike all carriers 

party to the program. The carriers sought injunctive relief from the U.S. District Court for the 

District of  Columbia, and while they initially gained a temporary restraining order, they were 

denied an injunction on September 12, 1978 (Alton & Southern Railway Co. v. Brotherhood of  

Railway and Airline Clerks, No. 78-1607). The U.S. Court of Appeals for the District of Columbia 

affirmed the lower Court's decision on September 14 whereupon the carriers appealed to the LI.S. 

Supreme Court. ( 'hief Justice Warren Burger stayed lh¢ lower ('otH'ls" actions until September 25 

when the stay was lifted without a decision on the carriers" Petition for Writ of  Certiorari. 
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BRAC soon began to extend the strike to the other carriers participating in the strike in- 

demnity program until by September 26 the stoppage involved nearly two-thirds of  all U.S. rail 

traffic and was threatening serious national consequences. On September 27 Secretary of  Labor 

Ray Marshall announced that he had arranged for BRAC and the N&W to resume negotiations at the 

Department of Labor, and the parties embarked upon a 26-hour period of intensive mediation pro- 

vided by James 1. Reynolds, a former Under Secretary of Labor and the recently retired President 

of the American Institute of Merchant Shipping. The mediation effort did not result in an agree- 

ment, however, and the following day the National Mediation Board notified the President that in 

its judgement the dispute threatened to substantially interrupt interstate commerce to a degree 

as to deprive the country of  essential transportation service. The President, thereupon, created 

this Emergency Board on September 28, 1978 pursuant to Section I0 of the Railway Labor Act. 

The principal issues in the dispute are those pertaining to the scope of the present agree- 

merit, the conversion of certain excepted or partially excepted positions to full or partial cov- 

erage under the agreement and job protection. Substantial progress was made by the parties in 

their direct negotiations. Tentative agreement was reached on most of the language changes in- 

volved in the scope issue, and the parties agreed in principle that a certain number of  positions 

were bargainable and might be placed under the basic union contract. Issues involved in the con- 

version to partial or full coverage, such as possible incumbency features of  the conversion, the 

applicability of certain rules to the converted positions, and the right of the carrier to create 

excepted positions in the future, remain in dispute, however. The parties also agreed to con- 

sider some form of job protection as a substitute for the Brotherhood's demand that an implement- 

ing agreement be required in the event of work modifications resulting from technological, organ- 

izational or operational change. For this reason, portions of  BRAC's October 12, 1977 Section 6 

notice co,acerning job protection came under discussion in the context of this dispute, and the 

principle of five years of protection was agreed to in the eye,it of most permanent abolishments 

of positions. Issues relating to the eligibility requirements for protectio,~, protection of extra 

board and coal pier employees, relocation reqt,iremc~lts I'o~" tl~c i~rescrvati,m of protected benefits 

and recall obligations remain in dispute, however. 



On September 21, 1978 the ('.artier submitted to the Brotherhood a complete proposed settle- 

ment package encompassing all matters pending in the negotiations. This proposed package was 

used as the basis for the round-the-clock mediation effort at the Department of Labor on September 

27 and 28, and several revisions and additions were made at that time. The September 21 proposal 

as amended is reprinted in the Appendix, Exhibits I, 2, and 3, except that Articles XIII and XVI 

of Exhibit 2 and Exhibit 3 are Organization proposals. 

References to specific sections in tile remainder of this Report will be to Exhibit !, the pro- 

posed revision of  Supplemental Agreement " A "  of April 1, 1973, and Exhibit 2, the proposed 

Memorandun~ Agreement on Protection. 

ili.  TIlE SCOPE RULE (Appendix, Exhibit I, Rule l(c)) 

Rule I(c) of the 1973 Agreement between the parties reads as follows: 

"The positions listed in Addendum Numbel I, are not withil~ the scope of this Agree- 

Inelit." 

BRAC seeks an amendment to that language. It's latest proposal was to change the language 

to read a~ follows: 

"'The positions listed in Addendum Number I, arc excepted from the application of 

these Rules." 

The Carrier's latest proposal reads as follows: 

"Those of  the positions listed in Addendum Number I which are or are later determined 

to be within the clerical class or craft are excluded from the application of  this Agree- 

inent." 

Addendum Number I is a list of positions with titles such as "'Agent" and "Agent-Yardmaster." 

BRAC accepts the fact that these positions are not covered by the Rules but seeks language which 

would indicate that those jobs are nevertheless within the clerical class or craft. BRAC is frank in 

stating that it's goal is to in effect build a fence around these positions so that the incumbents 

cannot be organized by any other union. 

It is tile position of the Carrier that some ~)1' the i~t~sitit~llS hsted ill Addentlunl Number I may 

be, at least arguably, outside the class or craft reprcsc~lted by BRAC, and that since jurisdictional 



disputes might arise in that connection, it would be "inappropriate" for the Carrier to enter into 

the contractual commitment sought by BRAC in its proposal. The Carrier further argues that in 

its proposal on this issue it is merely taking a neutral position and indicating that it is willing to 

honor craft or class lines established by the government agency which has jurisdiction in the matter. 

The Board finds it difficult to understand why BRAC places such importance on this issue. 

Regardless of  what contract language may be negotiatcd between these two parties, it would not be 

binding upon other organizations which might subsequently claim jurisdiction over these positions, 

and the appropriate craft or class lines would have to be determined by the proper governmcl~t 

agency. 

Since it is legally impossible for BRAC to build the fence which it seeks, we feel that the 

language proposed by the Carrier is a reasonable compronlise on this isst~e, and we recommend thai 

it be adopted by the parties. 

IV. CONVERSION OF JOBS 

A. JOB RIGHTS OF INCUMBENTS (Appendix, Exhibit 1, Section 3(b)) 

The parties have agreed that approximately 40 positions presently treated as officer or 

supervisory positions and listed in Attachment A are to bc converted to full bid-and-bump status. 

BRAC insists that these positions be immediately converted to full bid-and-bump status on the 

effective date of  tile Agreement, although conceding that the right of a senior employee to bid-and- 

bump into one of these jobs would only accrue in the event of his job being abolished or his being 

displaced. 

The Carrier takes the position that these positions should be converted to full bid-and-bump 

status only when the present incumbents vacate such positions, if the positions are then continued 

by the Carrier. 

In support of its contention that preferential rights should bc afforded the incumbents of these 

positions, the Carrier argues that these employees accepted their jobs on the understanding that they 

were in the officer and supervisor category, and the Carricl now feels an obligation to protect them 

from loss of th~se jobs. The Carrier also asscMs that th,' plcscn! inctlmbents enjoy certain fringe 

benefits which would n(~t be payable to rank and I'ilc pt~silions. 



in response to the Carrier's proposal, BRAC points to the fact that many of  these incumbents 

are relatively young, and that accordingly if full preferential rights should be granted to them, the 

conversion of  the positions to full bid-and-bump status might not occur for 30 years. 

The Board finds some merit ill the arguments on both sides of  this question. The present in- 

cttmbents, who accepted these positions with the understanding that they were in the officer and 

supervisor category, do deserve some consideration and should be afforded some period of  stability. 

On the other hand, since the parties have agreed that the nature of  the duties involved is such that 

the jobs are no longer entitled to excepted or partially excepted status, it would be illogical and 

inequitable to withhold these job  opportunities indefinitely from displaced senior employees. 

The Board recommends that the present incumbents of  the positions listed in Attachment A 

be protected against displacement from those positions for a peri.od of  two years from the effective 

date of  the new Agreement. At the end of  that two year period, the incumbents would be subject 

to being bumped by a senior employee only if and when the senior employee's  job  was abolished 

or he was displaced. 

B. PAY ADJUSTMENTS (Appendix, Exhibit 1, Section 3(b)) 

In connection with the approximately 40 jobs listed in Attachment A, which are to be con- 

verted to bid-and-bump status, the Carrier requests that the following sentence be included in 

Section 3(b J: 

"Any position shown on Attachment A, permanently vacated for any reason, will be 

treated as a new position and the rate of  pay will be adjusted in accordance with Rule 

50(a) of  the April 1973 Master Agreement." 

Rule 50(a) of  the April 1, 1973 Master Agreement reads as follows: 

"The wages for new positions shall be in conformity with the wages for positions of  

similar kind or class in the seniority district where created." 

It is the position of  the Carrier that once the positions listed in Attachment A are converted 

to bid-and-bump status they will become new positions and the rate of  pay should be subject to 

adjustment upward or downward under Rule501a). BRA(" insists that no reduction in t h e r a t c s o f  

pay can be permitted. 
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In support of  this proposal Carrier witnesses expressed some vague apprehension that once 

these jobs are converted to bid-and-bump status, an employee bidding into a vacancy would not 

have as much interest in the position as the prior incumbent had and might not perform all of  the 

functions of  the position as originally designed. 

The Board can find no merit in the Carrier's position on this issue. The conversion of  these 

jobs from excepted to bid-and-bump status does not make them "new positions" within the meaning 

and intent of  Rule 50(a). It also seems clear that it lies fully within the power of  the Carrier to 

insist upon competent  job  performance and to continue all of the functions of  the position just as 

they existed prior to the conversion. Under these circumstances no reduction in the pay rates 

would be proper, and the Board recommends that the Carrier withdraw this proposal. 

C. PARTIALLY EXCEPTED POSITIONS 

!. Consolidation (Appendix, Exhibit I, Sections 4, 5. & O) 

The positions discussed above are essentially fully excepted positions. In addition, there are 

a number of  partially excepted positions which the Carrier and the Organization have dealt with in 

their bargaining. 

Involved are approximately 6 ! I positions which are now covered by Sections 4(b), 5, and 6 

of  Supplemental Agreement "A,"  of  April 1, 1973. The Carrier has agreed to convert 400 of  these 

positions to full coverage under the Master Agreement without any Rule exceptions. The disposition 

of  tile remaining 2 i 1 positions is in dispute. 

In brief summary, the nature of  the exception of  these positions is that employees in the posi- 

tions under 4(b) of  Supplemental Agreement "A" are covered only by the union shop requirement, 

and they are entitled to certain management fringes. Employees in Section 5 positions are in the 

same situation as Section 4(b) employees except that instead of  having management fringes, they 

are covered by certain fringe benefits under the rules of  the Master Agreement. Employees in 

Section 6 positions are covered by certain additional rules, but the parties agreed that the major 

additional rule coverage has to do with the rules governing overtime. 

With respect to these 21 I positions still remaining il~ Sections 4(b), 5, and 6 after the 400 are 

converted to full Master Agreement coverage, it is the Carrier position that the three classifications 
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should be retained. Section 4(b) is applicable only to incumbents, and such positions would become 

Section 5 positions when new appointees are put in them. Sections 5 and 6 positions would remain 

separate. The Organization takes the position that the separate classifications of  positions contained 

in Sections 4(b), 5, and 6 should be abolished. The Organization urges that all o f  the 211 employees 

should be covered by the rules of  the Master Agreement except those having to do with bid-and-bump. 

Tile parties agreed that the major difference between them was the application of the overtime 

rules to all the 21 I employees. The Carrier wishes to retain classifications 4(b) and 5 to withdraw 

those positions from the overtime requirements of  tile Master Agreement. 

The starting point for the analysis of  this disputed issue is a reminder that all of  the 211 em- 

ployees involved are within the scope of the Master Agreemen! and are, therefore, entitled to and 

subject to representation in collective bargaining by BRAC. All of  these positions are subject to the 

Union Shop requirement, and there is no dispute about their being positions properly covered by 

the Scope Agreement. These positions are truly, therelbrc, exceptions to what must be recognized 

as tile normal and usual bargaining relationship between the Organization and the Carrier. 

The importance of  recognizing that this is exceptional treatment of positions normally 

covered by all aspects of  the Master Agreement is emphasized by the report of  Emergency Board 

No. 186, May 23, 1975, which involved BRAC and the National Railway Labor Conference, of  

which Carrier is a member. One of  the issues before that Emergency Board was the Scope Rule in- 

volving employees represented by BRAC. In its report, tile Emergency Board found that of  about 

93,000 positions covered by BRAC agreements with the Class 1 carriers, around 10,500 positions 

were partially excepted and close to 5,000 were fully excepted. Thus, approximately one-sixth of 

all the positions covered by BRAC Scope Agreements were either fully or partially excepted from 

the application of  those agreements. 

Emergency Board No. 186 concluded that "'faster progress should be ,uade toward eliminating 

fully excepted or partially excepted positions in the Scope Rules which properly come within the 

coverage of  the crafts and classes which BRAC represents." Board No. 186 recommended a 

national goal to convert ten percent of  tile fully or partially excepted positions to covered stattls 

within ninety days after signing the agreement. The Board went on to say: "'IT] he Board urges 
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the parties to move toward the conversion of  all excepted positions which truly should be covered 

within the various collective bargaining agreements by January 1, 1978.'" 

In following up upon this recommendation by Emergency Board No. i 86, Mr. William H. 

Dempsey, Chairman of the National Railway Labor Conference, wrote the President of  BRAC on 

July 23, 1975, confirming that the National Railway Labor Conference was undertaking to insure 

that the recommendations of  thc Emergency Board be carried out. 

The Carrier has not shown a serious reason wily these 2 ! 1 employees which are to remain 

partially excepted should be kept free of  the application of  the overtime rules. There is no evidence 

that these employees are unusual in exposure to large amounts of  overtime and widely fluctuating 

work periods. The Organization accepts the right of  the Carrier to select these employees and to 

promote them without bid. 

The Board recommends that the 211 positions now contained in Sections 4(b), 5, and 6 of  

Supplemental Agreement "'A" be combined into one group of partially excepted positions which 

are covered by all of  the rules of  the Master Agreement except 5, 12, i 7(c), 43, and 45. To take 

care of  business lluctuations, the Board confirms that the Carrier should be allowed to reinstate 

discontinued positions in this single category within twelve months of  discontinuance. 

2. Creation o f  New Positions (Appendix. E~hibit 1, Section 9(b)) 

In Section 9(bJ of  Exhibit I, Carrier asks that it be authorized to establish a total of  ten 

partially excepted positions a year, beginning with the year 1979, without the approval of  the 

Organization. BRAC strongly opposes this proposal on the ground that it is moving in the opposite 

direction from eliminating excepted and partially excepted positions and that such positions should 

be created only with the Organization's approval. 

As a generalization, BRAC's position may appear persuasive. The Board has recommended 

substantial limitation upon partially excepted status for certain positio,~s. Now it is considering 

authorizing the Carrier to create new partially excepted positions without Organization approval. 

There is practical justification, however, for Carrier's proposal. Carrier has already agreed to 

eliminate a substantial number of  excepted and partially excepted positions, in addition, under the 

Board's recommendation, the Section 4(b) and Section 5 positions would be eliminated. It follows 

that if Carrier accepts the recommendation concerning the elimination of  Sections 4(b) and 5 posi- 
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tions, the partially excepted positions which Carrier would be able to create under this proposal 

would be covered by the agreement except for the Carrier's right to select and promote persons 

occupying such positions. 

The Carrier feels that it needs the protection of the right to establish such positions with- 

out the veto of tile Organization. Under the changes that are being made and the l]uctuations of 

the business, the Carrier urges at least some flexibility with respect to partially excepted positions. 

The Board is of the view that an unlimited right to establish ten positions a year is capablc 

of  undermining the fundamental principle that excepted and partially excepted positions arc z~ de- 

parture from tile normal situation. But the Board does not feel that thurc would be a substantial 

intrusion upon tile Scope Agreement, in view of the broadened coverage of  partially excepted posi- 

tions recommended above, provided Carrier is limited to ten such positious a year for a total of 

three years only, and provided Carrier is required to consult with the Organization in advant:c of 

tile establishment of each such position. The Organizatiol~ would not, however, have a veto power 

over the establishment of such positions. The Board feels that with these major limitations the 

competing viewpoints of Carrier and Organization are reasonably reconciled. 

The Board recommends that under Section 9(b) of Exhibit 1, Carrier be authorized to estab- 

lish a total of ten partially excepted positions, as restrictively defined in this report, beginning 

with th~ year 1979 and tip to an upper limit of thirty within three years. Ft, rthcr, the Board 

recommends that the Carrier be required to consult with the Organization in advance of the csiab- 

lishment of each position, although the Organization should not have the power to disapprove of  

such establishment. 

D. SENIORITY DATE FOR EXCEPTED POSITIONS (Appendix, Exhibit i, Section 11 ) 

Carrier has proposed that Section 11 of  the revised Supplemental Agreement "'A" contain a 

provision that the seniority date for the employees holding "'Section 3" positions (the excepted 

positio~is) shall be the later of date of hire in the position or April 1, 1973. Organization proposes 

that the seniority date be the date of last hire by the Carrier. 

No pcl'Suasive reason was established at the hearings why April i, 1073, the date of the sign- 

iJlg of Stli)l)lcn]c,ita{ Agrccmcllt "'A", should bca cutoff  dale for so,fierily purposes. Under this 

new agreement, employees in exempt positions arc to continue to accumulate seniority. They should 
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be entitled to their seniority just as other employees are. In the other major phase of  this dispute, 

the Protection Agreement, the date of  the beginning of  the employment  relationship in the clerical 

class or craft is to be considered to be the controlling date. 

The Board recommends that in creating seniority for those employees who have not  been ~tc- 

cumulating seniority and now will be accumulating seniority in the excepted positions, the date of 

inception of the employment  relationship in the clerical class or craft shall be the date to establish 

seniority. 

V. T i l e  PROTECTIVE AGREEMENT 

A. ELIGIBILITY REQUIREMENTS (Appendix, Exhibit 2, Article IV) 

The parties have agreed in principle to a five-year "protective period", but there is basic 

disagreement as to the length of  service to be required for an employee to qualify for such pro- 

tection. It is the position of  the Carrier that present employees and new hires wotdd become 

qualified for protection only after accumulating five years of  clerical seniority with this Carrier. 

BRAC proposes immediate protection for all employees in active service; that new hires 

would qualify for protection after accumulating three years of  employment  relationship with the 

Carrier; and that employees on furlough with less than 3 years of  employment  relationship as of  

the date of  the Agreement would qualify for protection only after accumulating three years of  

employment  relationship and upon being recalled. 

The Carrier estimates that its proposal would afford protection to approximately 90% of the 

clerical work force. It contends that as a matter of  economics it must have the flexibility to 

lay off  the remaining 10% without monetary obligation if necessary in order to reduce fixed ex- 

penses in times of  adverse business conditions. 

BRAC contends that the live-year qualifying period sought by the Carrier is excessively 

lengthy, and in support  of this position has submitted numerous agreements with other carriers 

as exhibits. 

in seeking a solution to this important issue, the Board has inade a careful analysis of  the 

BRAC agreements with other carriers which were subll:itlcd ial evidence and referred to by lilt: 

parties, it may be noted that in making this analysis the Boal'd essentially COllCurs with the position 
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taken by the Carrier that there are logical reasons for distinguishing merger-related protective agree- 

ments of  the type with which we are here involved. 

The service requirements of these other agreements range from immediate protection up to 

five years for employees in active service. The most prevalent standard, however, appears to be three 

years of  service. The Board believes that a three year qualifying requirement would be a reasonable 

compromise in the present case which would provide protection immediately to a large peJcentage 

of the clerical work force while still affording the Carrier euough Iqexlbility to meet its needs duril~g 

depressed business periods. The Board recommends that the parties rcach agreement on a qualify- 

ing period of three or more years of employment relationship in the clerical craft or class with this 

Carrier for both present employees and new hires. 

B. SENIORITY-EMPLOYMENT RELATIONSHIP (Appendix, Exhibit 2, Article IV) 

The Carrier urges that the criterion for eligibility for a protective allowance be "seniori ty" ill 

any current seniority district as this term is defined in the Master Agreement. On the other hand, 

the Organization urges that "employment  relationship" be the basis for qualifying for the aforesaid 

allowance. 

The Carrier also states that the employee to be eligible for protective benefits should not only 

have the requisite seniority in the seniority district, but should also have it in the clerical class or 

craft. It wants to prevent the situation where, for example, an engine or train service employee with 

four and a half years of  service, transfers to a clerk position, and after working this position for six 

months, could maintain that he has a five year "'employment relationship" with the Carrier and is, 

therefore, eligible for a protective allowance. The Carrier contends that the most current effective 

date in the clerical class or craft should determine eligibility for a protective allowance. The Carrier 

notes that many agreements already use seniority to determine eligibility for protection and this 

should be the standard. 

The Carrier also takes issue with the Organization's contention that its seniority rules are 

"'peculiar" and notes that these allegedly "'peculiar" rttlcs were jointly negotiated with the Organiza- 

tion. 
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The Organization, on the other hand, stresses that protective agreements in tile Industry are 

based on "employment  relationship" rather than "seniori ty." It added that those agreements which 

the Cartier cites as using "seniori ty" or a seniority date, are agreements where the seniority date is 

within a class or craft rather than a seniority district. The Organization asserts, because of the 

Carrier's peculiar seniority rules, it is possible for an employee within a class or craft to have yc;trs 

of service in a seniority district but still not have enough seniority in a district in which he was work- 

ing to quality for protection. Tile Organization states that the "empioynlent  relationship'" concept 

is the most appropriate and should be utilized to bring employees under the umbrella of  protection. 

The Board recommends that the parties accept "employment  relationship" rather than "se- 

niority" to be the concept utilized because the record indicates that "employment  relationship" is 

the prevailing standard used in protective agreements ill this industry. Tile Board further recommends 

that the "employment  relationship" standard be limited to include "'employment relationship with- 

in the class or craft" because such a concept would be responsive to the Carrier's valid concern. 

C. EXTRA BOARDS (Appendix, Exhibit 2, Article I!, Section i(f)) 

The Carrier seeks to exclude from the definition of  "permanent abolishment of a position" 

the reduction of employees from its guaranteed extra board. The Carrier presently has the unilat- 

eral right to establish such extra boards and utilizes them to provide relief for positions which are 

vacant because of  illness, general absences, vacations and temporary tluctuations in service require- 

ments of  less than 30 days. Tile Carrier contends it needs the flexibility provided by these extra 

boards and that it should be permitted to have the right to adjust the nulnber of extra board em- 

ployees without affording them the benefits of  the protection agreement. 

The Organization, on the other hand, contends that extra board employees on this property 

are regularly assigned and subject to all rules of the Agreement and therefore should not be pre- 

cluded from enjoying protection benefits. It fears that the Carrier will utilize its unilateral right 

to create extra board positions to avoid paying protection benefits. New positions could be created 

on the extra board, periodically abolished and later re-established. Protection, consequently, would 

never flow to what in fact should bc regularly assigned i~osititu~s. Bi(A(" .~uggesls. therefore, that 

new extra board positions be created only with the approval of lhe local General Chairman who 
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would be sympathetic toward the Carrier's need to establish temporary, unprotected extra board 

positions to accommodate vacation requirements and unusual operating exigencies. 

The Carrier counters that it has no intention of  using extra board employees in lieu of  estab- 

lishing permanent positions. Moreover, it states that it is precluded from doing so by the relevant 

rules of  the Master Agreement. The Carrier also objects to the fact that BRAC's proposal would 

freeze the present size of  the extra boards for protection purposes at a time when they have been 

inflated to accommodate summer vacation schedules, in addition it fears the veto power of  the 

General Chairman in whose interest it might be to force the Carrier to perform extra work through 

the use of  overtime. The Carrier offers, however, to alleviate the Organization's concern by agree- 

ing that the number of extra board positions could not exceed 30 percent of the regular and regu- 

lar relief positions covered by the particular extra board. 

The Board finds some merit in the position of both parties. It recognizes the Carrier's need to 

be flexible in adjusting the personnel of  the extra boards to cope with the exigencies of service, and 

it also recognizes how disadvantageous it would be to have an appreciable number of employees, 

some of  whom had been employed for a number of  years, ineligible for protection. The Board also 

cannot be unmindful of  the possibility of the extra board being used to augment forces to the 

detriment of regular employees who might otherwise be bidding for posted regular positions. 

The Board, therefore, recommends that, while thc Carrier still retains the overall authority to 

adjust the number of  extra board positions required, it should not be an unlimited and unrestricted 

right. Accordingly, it further recommends that the number of positions that the Carrier may have 

on its extra boards in each territory be limited to fifteen ~ 15) per cent of the regular and regular 

relief positions protected by the extra board. 

The Board further recommends that, in the event the Carrier is confronted with unusual and 

extraordinary circumstances warranting a need to adjust the number of  extra board positions in 

excess of  the 15% limitation, that it should reach an agreement with the General Chairman as to 

the appropriate larger number. The Board is confident that the General Chairman will respond in 

a constructive and affirmative manner to any meaningful service problem encountered by the 

Carrier. 
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D. COAL PIERS (Appendix, Exhibit 2, Article 11, Section I(h)) 

The Carrier proposes that it have the latitude to exclude from protective benefits approxi- 

mately 53 positions at its Norfolk Coal Pier. It stated that about 40% of its business is coal 

carriage, and from time to time it must temporarily discontinue or abolish positions at the Coal 

Pier because of fluctuations in coal dumpings due to tile unavailability of ships to transport the 

coal. This is a matter over which it has no control. The Carrier states there are periods ranging 

from two days to possibly two or three weeks when there is little or no work for these employees, 

and this is why it wants the temporary fluctuation in work opportunities not to trigger the con- 

tractual protective benefits. 

The Carrier contends that the test period formula proposed by the Organization is unrealistic. 

It states the coal pier jobs are among the highest rated positions in tile seniority district and therefore 

are held by tile most senior employees. If these jobs are abolished, the incumbents will displace 

junior lower paid employees, who would then be eligible for displacemeni or fiJriough allowances 

and other protective benefits. The Carrier adds that after a few fluctuations in the coal dumping 

operations, it is likely that practically all of the 250-300 employees in the seniority district would 

be protected if the fluctuations resulted in job abolishments. The Carrier further states that it is 

also possible for a coal pier employee's furlough allowance to exceed the normal rate of  his job, 

because overtime earnings will be included in the test period. The Carrier adds that the Organiza- 

tion's test period formula amounts to a job freeze since the protection cost resulting from the coal 

dumping fluctuations will be prohibitive. 

The Organization insists that it cannot bargain for protective benefits for the entire bargaining 

unit and exclude these 53 employees, it states that it recognizes the peculiarities of coal pier 

employment,  and it is willing to offer the Carrier a test period earnings formula to enable the 

Carrier to establish a monthly guaranteed rate for these employees. The Organization states it has 

many agreements with carriers covering ore and coal pier operations which provide protection for 

such employees on a test period basis. 

Tile OrganizalioJ1 adds that the Carrier caJlnol al)oli.~h Ihcsc coal pier jobs to the t'xlcnl 

it represented. While it is true there are variations in the availability of the vessels, the Master 
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Agreement does not allow for realignment on a daily or weekly basis. The Carrier is contractually 

obligated to give the affected employee five working days'  notice of  the position abolishment, and 

the employee furloughed as a result thereof, has ten calendar days to return to service after being 

notified. The Organization stressed that the Carrier cannot abolish and reestablish the coal pier 

jobs with the rapidity described and still accommodate the operation. 

Tile Board finds that since the Carrier has generally accepted the concept of  protection lot tile 

class or craft of  its employees represented by the Organization, it would be inappropriate to single 

out for protection exclusion the approximately 53 coal pier employees, but in light of  the vagaries 

of  the coal pier operation, the overall criteria for protection eligibility does not appear to be 

applicable. 

The Board, therefore, recommends that a test earning formula be established, based on total 

straight time earnings over a representative 12-month span, which would not reflect either 

abnormal high or low earnings, and when divided by twelve should result in an appropriate monthly 

guaranteed rate against which a protective allowance could be measured. 

E. PROTECTION FOR FURLOUGHED EMPLOYEES (Appendix, Exhibit 2, Article IV, 

Sections 3 & 4) 

At the time the Memorandum Agreement on Protection goes into effect, there will be a 

substantial number of  employees on turlough who with adequate seniority have qualified for 

protection. The Carrier proposes that protection as to these furloughed employees begin when they 

are recalled. The Organization insists that protection begin automatically at once for all furloughed 

employees with three years of  employement  relationship. 

The broad-based protection which the parties have already agreed to, subject to disagreement 

concerning the eligibility requirements, will immediately create the potential for financial liabilities 

on the part of  the Carrier. It certainly would result in immediate and heavy actual financial 

liabilities if the Carrier had to begin paying protection at once to employees already on furlough. 

There are practical differences between furloughing an employee when no protection1 is to bc 

paid. Another major carrier told Carrier representatives that it had never paid protection under iis 

protection agreement which has been in existence for several years. All carriers having broad-b~lsed 
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protection can be expected to make every proper and reasonable effort  to avoid paying wages to 

persons not working. Those considerations and factors were not o f  critical importance to this 

Carrier when the employees, now to be eligible for protection but who are on furlough, were 

placed on the furlough status. The Carrier can properly claim that it will take time to work them 

back into employment  with the Carrier, at which time protection will become applicable. 

The rules concerning recall are fixed under the seniority provisions. The Carrier's assertion 

that ultimately all o f  these eligible furloughed employees will be recalled was not disputed by 

BRAC. 

The Board is in basic agreement with the Carrier's contentions. A survey of  protection agree- 

ments on other carriers shows that the overwhelming majority of  them follow the Carrier's pro- 

posal that protection not begin until furloughed eligible employees are recalled. 

The Board recommends that Article IV (3 and 4) of Exhibit 2 be accepted by the Organiza- 

tion. Employees on furlough who meet the eligibility requirements for protection at the time of 

the signing of  the agreement, and employees who achieve the eligibility requirements for protection 

while on furlough after the signing of  the agreement should be entitled to protection when recalled 

and assigned in accordance with Rules 12 and 20 of  the Master Agreement. 

F. REQUIRED EXERCISE OF SENIORITY (Appendix, Exhibit 2, Article V, Sections l(c)(1) 

and (3)) 

The Carrier proposes contract language which would provide that protection under Article V 

would cease if an employee failed to secure a position available to him in the exercise o f  seniority 

pursuant to the rules of  the applicable Rules Agreement. When a position available to an employee 

in the exercise of  seniority would require a change of  residence, the Carrier proposal would provide 

protection against moving and real estate costs involved. 

It is the position of  BRAC that protection under Article V should not cease if an employee in 

the exercise of  his seniority rights is unable to obtain a position within 30 miles of  his prior point 

of  employment.  

In considering this issue, the Board has once again foulld it helpful and instructive to analyze 

the agreements which BRAC has been able to negotiate with other carriers. In the vast majority of  
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those agreements, including merger-related protective agreements, employees are required to exer- 

cise their seniority rights in their district or districts in order to remain eligible for protective bene- 

fits. The Board concurs with the basic proposition that an exercise of seniority should be required 

to secure an available position even when a change of  residence might be required rather than have 

a protected employee sitting at home in contented idleness and drawing full benefits while the 

Carrier incurs double indemnity liability by paying a new-hire or unprotected employee to fill the 

available job. 

While the Board concurs that all exercise of  seniority tu any available position within the 

seniority district or districts should be required prior to allowing a protected employee to go on fur- 

Iough and collect a full protective "allowance, nevertheless it does not appear equitable or practical 

to require the protected employee to exercise seniority to obtain an available position which would 

require a change of residence merely to obtain a higher paying position if he could still hold a 

lower paying job within 30 miles of  his point of employment.  Similarly an employee should not be 

required to exercise seniority to obtain an available position which would require a change of resi- 

dence if the move would result in some other junior protected employee winding up on furlough. 

The Board also feels that moves requiring a change of residence should not be required of an 

employee more than once every three years. 

Limitations on the requirement of  the exercise of  seniority similar to those discussed above 

are not uncommon in BRAC agreements with other carriers. The Board recommends that the 

parties resolve this issue in accordance with the foregoing guidelines. 

G. BONA FIDE WORK (Appendix, Exhibit 2, Article Vi, Section 4~ 

The Carrier states it should have the right to use any furloughed protected employee for 

temporary work within his seniority district that is within 30 miles of his employment when he was 

furloughed. This right includes the use of the employee for a temporary vacancy or to augment the 

regular force on a temporary basis, namely, either for extra or relief work. 

The Carrier contends that the Organization's interpretation of "bona fide vacancy", i.e.. re- 

quiring the hiring of a new employee, is too restrictive. The Carrier adds tha t  since it is paying the 

furloughed protected employee a guarantee, it shouhl bc able to use him for necessary service 
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whether it is to fill a vacancy or to augment forces. It further adds that it currently has this right 

under the Master Agreement. 

Tile Carrier asserts it has no intention of  emulating any of  the examples set forth in the Organi- 

zation's "'array of  horribles". It has no intention to abuse or misuse any furloughed employee, but 

it does want to be able to use them for extra or relief work, including the right to use a furloughed 

protected man to work an unassigned day of a regular assignment when service requirements de- 

mand it, and there is no regular relief assigned thereto. It maintains it presently has this right under 

the Master Agreement. 

The Organization states it is troubled about the use of the word "'work" because it may subject 

furloughed employees to abuse. The Organization cited examples of  other carriers creating " d u m m y "  

or fictitious jobs which it had no intention of filling, but rather using them as a basis for cancelling 

an employee's protectiQn in the event the protected employee failed to apply for these fictitious 

jobs. The " d u m m y "  jobs were usually located at considerable distances from the work location 

of  the furloughed employee and frequently were jobs not compatible with the skill and physical 

abilities of the furloughed employee. 

The Organization also protests the assignment of a furloughed employee to a job within the 

thirty-mile distance which job was demeaning and incompatible with the regular and usual work 

performed by the furloughed employee. 

The Organization stresses that it suggests "bona fide vacancies" be substituted for "work"  to 

assure that the Carrier will use a furloughed employee to fill vacancies for which the Carrier would 

normally hire a new employee, when the Carrier requires a furloughed employee to go to a distant 

location. 

The Board recommends that the term "work"  be broadened to read "bona fide work" which 

includes both temporary and relief work of at least eight hours' duration and which fills the Carrier'~ 

legitimate service needs and which is not being used to harass a furloughed employee into forft:iting 

his protected status. The Board recommends that "'bona fide work" be applied without regard to 

whether the furloughed employee is called to fill a po.~ition within or further than 30 miles. 
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H. RIGHTS OF OTHER EMPLOYEES UPON RECALL OF FURLOUGHED PROTECTED 

EMPLOYEES (Appendix, Exhibit 2, Article Vl, Section 7) 

The Carrier seeks to require any protected furloughed employee to return to its service for 

reasonably comparable employment for which he or she is physically and mentally qualified at 

the point from which he or she was furloughed within 30 miles therefrom, to perform extra or 

relief work without having to assume any liability to other employees. While the Carrier believes 

that it should be permitted to utilize protected furloughed employees, it is amenable, in order to 

allay the Organization's concerns, to agree to a restriction on this right to the effect that there will 

be no infringement on the rights of  other employees to work during their normal work day or to 

perform overtime work less than eight hours which was continuous with their regular assignment. 

The Organization seeks contractual assurance that the recall of  a protected furloughed employee 

will not infringe upon the rights of  other employees to the extent that the other employees will not 

be denied the right to work on the regular off  days of  their assignment, or to work the overtime 

accruing to their assignment. 

The Board recommends that this proposal be withdrawn in view of  the Carrier's offer and 

since the rights which the Organization seeks to protect are already covered by the current Master 

Agreement. 

1. TRANSFER OF FURLOUGHED EMPLOYEES TO OTHER SENIORITY DISTRICTS 

{Appendix, Exhibit 2, Article XIIi) 

Article Xill of  Exhibit 2 covers the right of the Carrier to transfer surplus protected employees 

from one seniority district to another. The parties are in basic agreement with respect to all aspects 

of BRAC's proposal on such transfers except Section 4 which considers the relationship between 

seniority and involuntary transfer from one seniority district to another. 

The proposal contained in Section 4 in its current form raises a fundamental issue between the 

parties. It is whether inverse seniority should apply when the Carrier desires to move qualified fur- 

loughed protected employees from one seniority district to another and a change of residence is 

required, ltere the Carrier wishes to retain the right to move the employees on the basis of  ability 
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and experience, and the Organization insists that this should be done in inverse seniority order when 

employees are qualified. 

The Organization's position is that there is a presumption of  undesirability of  such a forced 

transfer and so the inverse order of  seniority should be used in forcing qualified employees to make 

st,ch a transfer or to exercise the other two options which cut off  protection or sever the employ- 

ment relationship. It is a common principle in protection agreements that recall of  furloughed 

protected employees is in inverse seniority order starting with the junior qualilied furloughed em- 

ployee. The Board believes this principle should apply when the Carrier forces an involuntary 

transfer of surplus qualified furloughed protected employees from one seniority district to another 

when the transfer necessitates a change of residence. 

There is also a matter of  form under Section 2 of  BRAC's proposal. Section 2 lists two alter- 

natives which furloughed protected employees may elect when the Carrier desires to move them to 

another seniority district and a change of  residence is involved. The first of  these is voluntary fur- 

loughing without protection, and the other is to sever the employment  relationship with payment 

of  a separation allowance. The Carrier properly points out  that since alternatives are being listed, 

the basic alternative presented by the whole of  Article Xill also ought to be listed in Section 2, as 

the first alternative. This is the alternative of  the employee accepting the change of  residence trans- 

fer to another seniority district with established seniority being transferred with the employee. 

The Board recommends that in selecting a furloughed protected employee for an involuntary 

change of  residence transfer to another seniority district, the vacancy should first be offered the 

junior qualified furloughed protected employee, if such employee elects one of  the options other 

than acceptance of  the transfer, additional offers should be made to other qualified furloughed 

protected employees in inverse order of  seniority. 

The Board also recommends that the alternative of  accepting the transfer be listed in Section 2 

as an alternative presented by Article Xlll of  Exhibit 2. 

VI. ENTERING RATES OF PAY 

In its latest proposal BRAC requests that employees cnlcring Ihc service of the Carrier on 

positions subject to the April I, 1973 Master Agreement be compensated at 90% of the rate of the 
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positions worked during their first year of  employment  and 95% of tile rate of  the positions worked 

during their second year of  employlnent and ! 00% of the rate of  the positions worked thereafter. 

Although the Carrier has not formally agreed to these entry rates, it has raised no serious 

objection thereto, and the Board recommends that the rates proposed by BRAC be accepted. 

VII. SUPERSEDING CLAUSE IAppendix, Exhibit 2, Article XVI) 

As a final provision of  the Agreement BRAC proposes the lollowing: 

"In the event of  any conflict between the provisions of  this Agreement and tile provisions of 

the Master Agreement of  April I, 1973, as amended, the applicable provisions of  this Agree- 

ment shall govern." 

The Board feels that the proposed clause reflects the normal legal rule of  contract interpreta- 

tion and can see no compelling reason why it should not be accepted. The Board recommends that 

the Article XVI be adopted. 

VIii. AMNESTY 

The Board recommends that the Carrier institute no disciplinary proceedings against any BRAC 

represented employee,  or cause to be instituted any civil or criminal action against such employees 

for action or non-action during the strike, except where said employees caused substantial injury 

and damage to persons or porperty. 

The Board further recommends that the Organization not invoke its internal procedures to 

discipline, or in any way recriminate against any of  its members for their actions or non-actions 

during the strike. 

IX. MORATORIUM 

The Carrier seeks a moratorium on all matters involved in the BRA(' Section 6 notices of  

October 27, 1976, and October 12, 1977, and the Carrier's own counterproposals of  April 12, 1978. 

After full consideration, the Board recommends that the parties adopt the following moratorium 

proposal: 

The Agreements entered into by the parties represent the full and final settlement and the 

Section 6 nolicc~ served on (;arricr by BRAC on or abotlt Ocl~bcr 27. 1076, and October 12, 1977. 



and the Carrier's counterproposal (Section 6) served on BRAC on or about April 12, 1978 except 

as follows: 

1. Matters other than those pertaining to Scope, Protection, and Job Conversion may be 

pursued under the procedures of the Railway Labor Act through peaceful handling and 

no further. 

2. Insofar as these notices may involve matters now being negotiated in National handling, 

the results of the National negotiations will be binding on these parties. 

No party to this Agreement shall serve, prior to January 1, 1982, (not to become effectivc 

before January i, 1983) a notice covering or related to any subject matter contained in the afore- 

said proposals of October 27, 1976, October 12, 1977, and/or April 12, 1978, and/or Article II! 

of the July 23, 1975 Mediation Agreement (Case No. A-9696). 

Respectfully submitted, 

7 J //'.Z-- 
Paul D. Hanlon 
Chairman 

~ S. Wiliiams 

Washington, D.C. 

December 15, 1978 
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(NW 9-21-7,~) 

Section ! .  

EXHIBIT I 

EXHIBIT 2 

EXHIBIT 3 

M E M O R A N D U M  A G R E E M E N T  

The Agreements described below and appended hereto marked as: 

-- Revised Scope Rule Including Supplemental Agreement "A";  

- Stabilization; and 

- Entry Rates 

represent the full and final settlement of  the Section 6 Notices served on Carrier by BRAC on or 

about  October 27, 1976, and October 12, 1977, and the Carrier's counterproposal (Section 6) 

served on BRAC oil or about April 12, 1978, which are withdrawn in their entirety. 

Section 2. No party to this Agreement shall serve, prior to January 1, i 982, (not to become effec- 

tive before January I, 1983) a notice covering or related to any subject matter contained in the 

aforesaid proposals of  October 27, 1976, October 12, 1977, and/or  April 12, 1978, and/or 

Article II1 of the July 23, 1975 Mediation Agreement (Case No. A-9696). 

Section 3. All disputes arising from or related to the notice of  October 27, i 976, and arising out 

of  or related to BRAC's strike against Carrier which was commenced July 10, 1978, are now moot 

because of  the understandings achieved in the exhibits appended hereto. Accordingly, as a parl of  

the consideration hereof, both Carrier and BRAC hereby: (1) release and discharge each other 

from any and all claims and counterclaims arising from or growing out of  any such disputes; and 

(2) agree to take all actions and steps within their power necessary or appropriate to effectuate 

the prompt termination and dismissal, with prejudice, of  all pending suits and counterclaims for 

damages, declaratory orders and/or injunctive relief which have arisen from or which have grown 

out of  any such disputes. 

Section 4. There will be no disciplinary investigations, grievances, reprimands or any assesment 

of  fines or.penalties by either party against any employee represented by BRAC because of  any 

action or non-action during or arising from the strike, excluding, however, disciplinary actions 

taken as a result of  violence or threats of  violence. 
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SIGNED IN , THIS DAY OF ,1978.  

(NW %21-78) 

FOR BROTHERHOOD OF RAILWAY, 

AIRLINE AND STEAMSHIP CLERKS, 

FREIGHT HANDLERS AND STATION 

EMPLOYEES: 

FOR NORFOLK AND WESTERN 

RAILWAY COMPANY: 

international President Vice Prcsidcnt-Administ ration 
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EXtt lBIT I 
(NW 9-21-78) 

M E M O R A N D U M  A G R E E M E N T  

This Memorandum Agreement entered into as of this day of 

1978, by and between Norlblk and Western Railway Company ("Carrier") and Brotherhood of 

Railway, Airline and Steamship Clerks, Freight Handlers, Express and Station Employes ("BRA("'). 

Effective , Rule I - Scope of the April I, 1973 Master Agreement 

between the Carrier and BRAC is revised as follows: 

R U L E  I - SCOPE 

(a) These rules shall govern the hours of service and working conditions of empioyes engaged 

in the work of the craft or class of clerical, office, station, tower and telegraph service and store- 

house employes as such craft or class is or may be defined by the National Mediation Board. 

Positions or work within the scope of this Rule I belong to the empioyes covered thereby and 

nothing in this Agreement shall be construed to permit the removal of such positions or work from 

the application of these rules subject to the exceptions hereinafter set forth and except in the 

manner provided in Rule 70. 

When and where machines are used for the purpose of performing work coming within the 

scope of this Agreement, not previously handled by machines, such work will be assigned to em- 

ployes covered by this Agreement. A change in tile equipment used for the performance of such 

work will not remove such work from the coverage of this Agreement. 

P O S I T I O N S  A N D  W O R K  I N C L U D E D  

Agents and Assistant Agents, Agent-Operators, Mobile Agents, Ticket Agents and Assistant 

Ticket Agents, Manager Relay Offices (except Manager "GM" Office, Roanoke, Virginia) and 

Assistant Manager Relay Offices, Wire Chiefs and Assistant Wire Chiefs, Telephone (PBX) Op- 

erators, Telegraphers, Towermen, Levermen, Drawbridge Tender Operators (except those repre- 

sented by the Brotherhood of Maintenance of Way Employes), Tower Directors, Block Opera- 

tors, Report Operators, Bridge Levermen, Car Distributors, Print Operators. Train Dispatchers 

on the Eastern Region (e×cept those represented by the American Train Dispatchers Associa- 

tion). 
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EXHIBIT 1 
(NW 9-21-78) 

Clerks, Ticket Sellers, Yard Clerks, Yard Checkers, Chief Callers, Clerk-Callers, Baggagc 

Room and Assistant Baggage Room Foremen, Warehouse and Assistant Warehouse Foremen, 

Transfer Foremen, and Assistant Transfer Foremen, Ice House and Assistant Ice House Fore-- 

men and Deck Foremen and the work of  writing and calculating incident to keeping records 

and accounts, rendition of  bills, reports and statements, handling of  correspondence and 

similar work, including those who operate office or station mechanical equipment requiring 

special skill and training, such as typewriters, calculating machines, bookkeeping machines, 

dictaphones, keypunch machines, electronic or electrically operated data processing machines 

and other similar equipment. 

Positions engaged in assorting tickets, waybills, etc., operating office or station appliances 

or devices not requiring special skill or training such as those for duplicating letters and state- 

ments, perlorating papers, addressing envelopes, numbering claims and other papers, adjusting 

dictaphone cylinders and work of  a like nature. Crew Callers, Office Boys, Messengers and 

positions gathering or delivering mail and other similar work. 

Stockkeepers and Stockkeeper Helpers, Storehouse and Oil House Attendants and 

Shippers. 

Laborers in and around stations, warehouses, storehouses and grain elevator, Watchmen 

(except shop and M.W. Department Watchmen and those with police authority),  Janitors, 

Porters, Elevator Operators, Cleaners, Mail, Baggage and Parcel Room Employees, Cabin Car 

Supplymen, other similar work and positions listed in Supplemental Agreement "A" .  

EXCEPTION S 

(b) For the purpose of providing for exceptions from the application of  some or all of  the 

provisions of this Agreement, the Parties have entered into a Supplemental Agreement dated 

and designated "Supplemental Agleemcnt 'A' ,"  which Supplemental Agree- 

men! sets forth certain positions and empioycs covered by the scope of this Agreement "'A"), which 

shall not bc subject to some or all of  the provisioJ~s of lhis Agreement and designates the provisio~s 
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EXHIBIT 1 
(NW 9-21-78) 

to which they shall not be subject. Said Supplemental Agreement shall be, and is hereby, adopted 

in full and made a part of  this Agreement with the same force andef fec t  as though it were fully set 

forth herein. 

In excepting certain positions and empioycs as designated in Supplemental Agreement "'A", it 

is the intention of the Parties that seniority shall not govern the filling of  such positions but that the 

Management shall have the right to select persons whom, in its own judgment,  it considers best 

qualified to fill such positions. 

(c) Those of the positions listed in this Addendum No. I which are or are later determined 

to be within the clerical class and craft are excluded from the application of this agreement. 

(d) An officer or employee not covered by this Rule 1 may perform work covered by this 

Agreement which is incident to Ilis regular duties. 
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EXHIBIT 1 
(NW 9-21-78) 

NORFOLK AND WESTERN RAILWAY COMPANY 

SUPPLEMENTAL AG REEMENT "A'" 

Entered into by and Between the 

Norfolk and Western Railway Company 

and 

The Craft and Class of Clerks and Other Of fit;e, 
Station, Storehouse, Tower and Communication 

Service Employes of the 

Norfolk and Western Railway Company 

Designated Herein 

Represented by 

Brotherhood of Railway, Airline and Steamship 
Clerks, Freight Handlers, Express and Station 

Employes 

Effective 

This is a Supplemental Agreement by and between the Norfolk and Western Railway Company, 

on the one hand, and its employes of the classifications set forth in the Agreement effective April 1, 

1973, and designated "Master Agreement entered into by and between the Norfolk and Western 

Railway Company ("Company") and All the Craft or Class of Clerks and Other Office, Station, 

Storehouse, Tower and Communication Service Employcs of the Norfolk and Western Railway 

Company designated herein represented by the Brotherhood of Railway, Airline and Steamship 

Clerks, Freight Handlers, Express and Station Employes" lhereinafter referred to as the Master 

Agreement), as represented by the Brotherhood of Railway, Airline and Steamship Clerks, Freight 

Handlers, Express and Station Employes ("Union") on the other hand. This Supplemental Agree- 

ment has for its purpose the designation of certain positions and employcs covered by the Scope 

of the Master Agrccment (except as provided in Section I of this Supplemental Agreement) which 

shall not be subject to some or all of the provisions of the aforesaid Master Agreement and the desig- 

nation of the provisions of the said Master Agreement to which thcy shall not bc subject. This is 

the Supplemental Agreement "'A" referred to under the term "Exccptiutls" in the Master Agrecmcn'. 
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EXHIBII  1 
(NW 9-21-78) 

This Supplemental Agreement is intended to be, and is, made a part of the said Master Agree- 

ment with the same force and effect as though it wcrc fully set forth therin. 

It is understood and agreed as follows: 

Section I. The Master Agreement shall not apply Io laborers on coal and ore docks; laborers 

on elevators (except at Lambcrts Point), piers, wharves or otl~er facilities not a part of regular 

forces; laborers on coal piers at Lambcrts Point except as provided for in Memorandum Agreemcnz 

dated February 12, 1959; laborers at Material Yard at Roanoke, nor to individuals paid for special 

service which only takes a portion of  their lime from outside employment or business, or to iudivi- 

duals performing personal service not a part of the duty of  the Railway. 

Section 2. When making appointnlents to excepted positions, considcrati~m shall be given 

employes to whom the Scope Rule of the Master Agreement is applicable. 

Section 3. (a) The rules of the Master Agreement, except Rules I, 3, 26 and 27 are not 

applicable to any positions or employes in the offices or departments designated below, and the 

employes appointed thereto. The Union Shop Agreement (excluding Section 2) is applicable to 

employees designated in this Section 3(a): 

(A list of departments and positions, which is omitted,  follows.) 

(b) The positions set forth in Attachments A and B hcrcol, as well ~,s the employes 

appointed thereto, are subject to the Master Agreement but only Rttlcs l, 3, 2(~ alltl 27 of the 

Master Agreement will be applied to such positions and clnploycs. Ilowever, when an incuml~cnt 

holding any of  the positions set I'urth in Atlachmcl~t A Ilcrc<,l v[luzilc.~ l l l n l  p~.,;ition, if corltilltldd 

by the Complmy, the posilion will no longer he cuvcrcd antler Ihis ~¢t:lloll 3(b), but will lht',ll b¢ 
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covered by all the rules of  tile Master Agreement. Any position shown on Attachment A, perma- 

nently vacated for any reason, will be treated as a new position and the rate of  pay will be adjusted 

in accordance with Rule 50(a) of  the April i, 1973 Master Agreement. The Union Shop Agreement 

(excluding Section 2) is applicable to employes designated in this Section 3(b). Any employe 

occupying a position covered by Section 3 or Section 4 of  this Supplemental Agreement "A"  may 

elect in writing non-membership in BRAC and such employe will thereafter be and remain in that 

status and fully satisfy the requirements of  Rule 26 of  the Master Agreement as long as he pay to 

BRAC amounts equal to the periodic dues and assessments (not including fines and penalties) 

uniformly required of  all members of  BRAC within the time limits provided for in the Union Shop 

Agreement. 

Section 4. The rules of  the Master Agreement, excepting Rules 1,3 and 2~, are not applicable 

to the positions set forth in Section 4(b) of  the parties' Supplemental Agrcemet~t '*A", effcctivc 

April 1, 1973, as amended, nor to the empioyes appointed thereto, so long as any such position is 

held by any of  the employes holding any of  them on April i, 1973. Any such position, if con- 

tinued by the Company,  which is not filled by the appointment of  any employe specified above 

in this Section 4 will be removed from coverage under this Section 4 and established under the. 

coverage of  Section 5 hereof. The Union Shop Agreement (excluding Section 2) is applicable to 

employes appointed to positions covered by this Section 4. 

Section 5. Only Rules 1,26(a),  26(b), 56, 57 and 58 of the Master Agreement are applicable 

to the positions set forth in Section 5 of the parties' Supplemental Agreement "'A", effective 

April 1, 1973, as amended, and to those that may be transferred pursuant to Section 4 above, and 

to the employes now or hereafter appointed thereto. The Union Shop Agrecment (excluding 

Section 2) is applicable to employes appointed to positions now or hereafter covered by this 

Section 5. 

Section 6. Rules 5, 12, 17(c), 20, 21 ,23 ,  27, 2~. 42, 43 and 45 of the Master Agrcemc, nt are 

not applicable to the positions set forth in Sectiot~ 6 of the parties' Sttpplemental Agreement ' A " ,  
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effective April I, 1973, as amended, and to those positions that may be established under this 

Section 6, nor to the employes now or hereafter appointed thereto. Thc Union Shop Agreement 

(excluding Section 2) is applicable to employes appointed to positions now of hereafter covered hy 

this Section 6. 

Section 7. Employes who are now or may hereafter be appointed to positions covered by 

Sections 4, 5 and 6 hereinabove may make application lot bulletined new positions or vacancies 

as provided for ill Rule 12 and their assignment thereto will be subject to Rule 5. 

Section 8. The purpose of this section is the conversion of  certain partially excepted position~ 

listed in Supplemental Agreement "'A" bearing the effective date of April 1, 1973, as alnendcd, to 

full coverage ("Schedule") under rules of the Master Agreement bearing the effective date of  April 

1, 1973, as amended, in the manner hereafter set forth in final disposition of  ARTICLE !il - SCOPE 

of the July 23, 1975 National Mediation Agreement (Case No. A-9696). 

On the effective date of  this Agreement, the Company will provide a list, to be known as 

Attachment "'C", or Section 4(b), 5 and 6 positions which will be converted to "rank and file" 

status, pursuant to the following principles: 

(a) Positions so converted by this section will be subject to all the rules of tile Master Agree- 

ment effective April I, 1973 ; 

(b) Present occupants of  positions converted shall remain undisturbed, and no employe shall 

be entitled to displace other employes as a result of this conversion: however, employcs 

shall thereafter be entitled to place themselves in accordance with the provisions of the 

April 1, 1973 Master Agreement; 

(c) Rates of pay of converted positions will be adjusted in accordance with Rule 50(a) of 

the Master Agreement. 

Section 9. (a) Except as provided for in Section 4 hereinabove and paragraphs (b) and (c) 

of this Section 9, additional positions may be added to those covered by Sections 4, 5 and 6 

hereil)abovc only by written agreement between the ('OUtl~any and the (;cnural Chairman. 
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(b) The Carrier may establish a total of  !0 Section 5 or Section 6 partially excepted posi- 

tions or any combination thereof in each caleadar year beginning with the year 1979. When .~uch 

positions are established, the Carrier will notify BRAC. 

(c) A Section 4(b) position that is discontinued oa or after the effective datt: of  this Agree- 

ment may be reestablished as a Section 5 position within 12 months of the date of discontinuaftcc 

without affecting the number of  additional positions referred to in paragraph (b) of this Scctiot~ 9. 

Also, a Section 5 or Section 6 position that is discontinued on or after the effective date of  this 

Agreement may be reestablished within 12 months of  Ihc date of  discontinuance without affccth~g 

the number o1" additional positions referred to in paragraph (b) of  this Section 9. 

Section IO. Empioyes appointed to official, subordinate official and t:×cepted positions, if 

they acquire seniori.ty under the Master Agreement, will bc included on the appropriate seniority 

roster(s) and designated "Official or Excepted."  

Section I I. The seniority date for emptoyes holding any position covered by Section 3 

hereinabove shall be the later o f  his date of  hire in any such position or April I, 1973. Any employe 

holding a position within the coverage of Section 3 hereinabove will have the option of  non- 

membership in the Union, to be exercised by written notification thereof to BRAC and NW, and 

such employe will thereafter be and remain in that status and fully satisfy the requirements of  the 

Union Shop Agreement as long as he pays to the Union amounts equal to the periodic dues and 

assessments (not including fines and penalties) uniformly required of  all mt, nbers of  the Union, 

within the time limits provided for in the Union Shop Agreement. 

Section i 2. As of  the effective date hereof, this Supplemental Agreement "'A" will supersede 

the Supplemental Agreement ."A" of  April I, 1973, as amended. 
T,. 

IN WITNESS WHEREOF, the Unkm and the Company have exccuted this Supplemental 

Agreement "A"  this day of , 1978. 
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The following positions, when vacated by the present incumbents, will be placed under the 

coverage of all rules of  the Master Agreement. 

(A list of  departments and positions, which is omitted, follows.) 
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On the effective date of this agreement the following positions will be placed under Rules I, 

3, 26, and 27. 

(A list of dcparlmcnts and positions, which is omitted, follows.) 
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MEMORANDUM AGREEMENT 

This Memorandum Agreement entered into as of  this day of  

1978, by and between Norfolk and Western Railway Company ("Carrier") and Brotherhood of 

Railway, Airline and Steamship Clerks, Freight Handlers, Express and Station Employes ("BRAC").  

ARTICLE i 

Section I. The purpose of  this Agreement is to provide protection for employes affected by 

the permanent abolishment of  position(s) subject to the conditions hereinafter set forth. 

Employes protected under this Agreement affected by the permanent abolishment of a 

position subject to this Agreement will be notified in writing by the Carrier at the time affected 

of  the options available with respect to the protective benefits of  this Agreement or the protective 

benefits of some other protective agreement, if applicable, and such employcs will have fiftect~ (15) 

days thereafter to signify in writing which agreement will apply. 

Nothing in this Agreement shall be construed as depriving empioyes eligible for benefits 

hereunder of benefits provided under any other protective agreement; however, there will be no 

duplication or pyramiding of  benefits between this and other agreements. 

ARTICLE !! 

Section i. The term "permanent abolishment (elimination-discontinuance) of  a posit ion" as 

used herein shall mean the abolishment, elimination or discontinuance of  a position coming under 

the BRAC Agreement, except as follows: 

(a) The abolishment, elimination or discontinuance of a position established for special 

projects such as, but not limited to railroad, industry or government projects, which 

abolishment is during or at the end o1 the pcriod for which established or within sixty 

(60) days thereafter; 

(b) The temporary discontinuance of  positions under the provisions of  Article VII of  the 

February 25, 1971 Mediation Agreement provided said positioHs arc reestablished at the 

termination of  the emergency except as olhcrwi~c provided ill Article VIII of  this 

Agreement; 
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(c) The abolishment, elimination or discontinuance of a position a~ld the simultaneous 

establishment of  another position at the same location (city, town, or terminal) in the 

same seniority district, or changes in regular relief assignments; 

(d) The abolishment, elimination or discontinuance of position vacant bccause of  no perma- 

nent incumbent; 

(el The abolishment, elimination or discontinuance of position(s) established for a period of 

less than six (6) months; provided such position(s) is not reestablished within 12 months 

of date abolished; 

(f) ]'lie reduction of the number ofemployes  on an extra board as provided rot in Rule 13 

of the Master Agreement; however, this exception does not apply to the permancn! 

abolishment of an established position temporarily occupied by an extra board cmployc; 

(g) Positions abolished us a result of a decline in business as provided in ARTICLE VII of  

this Agreement; or 

(hi f h e  abolishment, elimination or discontinuance of a position(s) at the Coal Piers, 

Lamberts Point, Norfolk Terminal, Norfolk, VA, account t]uctuations in coal dumpings. 

Section 2. The words "protective period" as used in this Agreement mean a period not to 

exceed five (5) years from the date of  the permanent abolishment defined in Section 1 of  this 

ARTICLE II or the date a protected employe is displaced as a result thereof. 

Section 3. A "change in residence" as used in this Agreement shall only be considered 

"'required" if the reporting point of the affected employe is more than 30 normal route miles 

from his point of employment at the time affected. 

ARTICLE II! 

Section I. In any case where the Currier decides to permanently abolish a position, it shall 

give at least 30 days advance notice of such intended abolishment by posting a notice on bulletin 

boards convetlicnl to the Cml)loycs of the Carrier immediately al'ft:cted and by sending notice to 

the (;cneral Chairman representing such employes. 

statement of the changes to be effccted. 

Stlch uotice shall conlain a full and adequate 
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NOTE: In the event a regular position occupied by a unprotected employe is 
abolished only 5 days advance notice is required. 

Section 2. During such period, the Carrier's representative will be available for conference 

with the General Chairman to discuss any facts or representations that the General Chairman may 

see fit to submit as to tile wisdom and necessity of such change, and to discuss any questions as to 

the maturer i~l which or extent to which employes represented by the organization may be affected 

by such change with a view to avoiding grievances and minimizing adverse effects upon empioycs 

involved. There shall not be any question as to the right of the Carrier to make such change. 

The notice requirements of this ARTICLE Iii apply only in case of permanent abolishment 

of a position as that term is defined in Section i, ARTICLE I I,.hereof. If at the time the ( 'anier 

serves notice on the organization of intended abolishment of  a position or subsequent thereto 

during the notice period the position is or becomes vacant, such position may be abolished 

immediately. 

in cases in which, after notice to the General Chairman of  the organization and, if requested, 

conferences between the parties as provided in this Section 2, the parties are in disagreement, the 

Carrier may nevertheless make such change, subject to compliance with the other provisions of this 

Agreement. In the case of the abolishment of positions subject to regulatory approval, the organiza- 

tion is not hereby precluded from opposing any such proceedings on its merits. 

Section 3. in tile event notice has been given of desire to permanently abolish a position and 

such position is not abolished within 120 days after date of notice, the notice will be void and a 

new iiotice will not be served for the same position during the next ! 20 days. 

ARTICLE IV 

Employes shall qualify as Protected Employcs under this Agreement in accordance with the 

following: 

(I) All elnployes regularly assigned and having 5 or more years seniority on the effective date 

of this Agreement in a seniority district as defined itl t~ulc 2, as amended, of the April t, 

1973 Master Agreement; 
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(2) All employes regularly assigned on the effective date of  this Agreement and having less 

than 5 years seniority in a seniority district as defined in Rule 2, as amended, of  the 

April I, 1973 Master Agreement, upon acquiring 5 years of  such seniority, unless fur- 

Ioughed upon attaining said 5 years seniority, in which event they will bc eligible for 

such protection when recalled and assigned under Rules 12 and 20 of the Master 

Agreement. 

(3 ~ All employes in a furlough status as of  the effective date of this Agreement who have 5 

or more years seniority in a seniority district as defined in Rule 2, as amended, of  the 

April i, 1973 Master Agreement when recalled and assigned under Rules 12 and 20 of  

the Master Agreement; 

(4) All cmployes in a furlough status on the effective date of  this Agreeinent having less 

than 5 years seniority in a seniority district as defined in Rule 2, as amended, of  the 

April 1, 1973 Master Agreement upon attaining such 5 years seniority and when 

recalled and assigned under Rules 12 and 20 of the Master Agreement; 

(5) All employes hired subsequent to the effective date of  this Agreement upon acquiring 

5 years seniority in a seniority district as defined in Rule 2, as amended, of  the April I, 

1973 Master Agreement, unless furloughed upon attaining such 5 years seniority, in 

which event they will be eligible for such protection when recalled and assigned under 

Rules 12 and 20 of tile Master Agreement. 

ARTICLE V 

Section !. No Protected Employe of  the Carrier covered by this Agreement who is continued 

in service after having been adversely affected by force reduction resulting from the permanent 

abolishment of  a position as defined in Section 1, ARTICLE ii, of  this A~eement  shall, for a 

period not exceeding five (5) years following the date affected, be placed in a worse position with 

respect to compensation than tile nonnal rate of  compensation for his regular assigned position on 

the date affected, adjusted to include subsequent general wage adjti~tmcnts (including cost-of- 

living adjustme~ts) subject, however, to the following terms, conditions and limitations: 
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(a) If an affected employe fails to exercise his seniority rights to secure another available 

position which does not require a change in residence to which he is entitled under the 

working agreement and which carries a rate of  pay and con,pensation exceeding those of 

the position he elects to retain, he shall thereafter be treated for the purpose of this 

Agreement as occupying tile position which he elects to decline. 

Ib) An cmploye shall not be entitled to the benefits of this Article during any period in 

which he fails to work due to disability, discipline, leave of absence, military service, or 

other absence fiom the Carrier's service, (exclusive of  vacation or jury duty absences) or 

dr, ring any period in which he occupies a position not subject to the working agreement; 

nor shall he be entitled to the benefits of  this Article during any period when furlot~ghed. 

I c) Protection provided under this Article shall cease upon: (I)  such protected employe 

failing to secure a position available to him in the exercise of seniority pursuant to the 

rules of  the applicable rules agreement; (2) upon such protected cmploye's resignation, 

death, retirement, dismissal for justifiable cat, so; or (3) upon such protected employe's 

forfeiture of  all seniority pursuant to the rules of the applicable rules agreement. 

(d) The protective allowance afforded under this Article shall be reduced by an amount 

equal to the difference in rate of  pay of position(s) from which displaced and the rate 

of pay of  the position(s) acquired as a result of  a temporary force reduction under condi- 

tions set forth in ARTICLE VIii, February 25, 1971 Mediation Agreement (Case 

No. A-8853). 

Section 2. The protection afforded by the foregoing paragraph shall be made effective when- 

ever appropriate through what is hereby designated as a "displacement allowance" which shall bc 

determined in each instance in the manner hereinafter described. Any elnploye entitled to such an 

allowance is hereinafter referred to as a "'displaced" employc. 

Section 3. Employeswhose positions arcabolishcd asset forth in Section I.ART1CLE Ii, 

hereof, or those affected by the exercise of displacement rights as a rest, It thereof shall not he 
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placed in a worse position with respect to compensation than the straight time rate of the last posi- 

tion occupied prior to being affected provided, however, that in addition thereto such compensation 

shall be adjusted to include subsequent general wage adjustments (including cost-of-living adjust- 

ments). 

In the application of the above paragraph, an hourly rated employe will bc guaranteed his 

hourly rate, a daily rated empioye will be guaranteed his daily rate and a inonthly rated employc 

will be guaranteed his monthly rate. For employes displaced from or exercising seniority to relief 

positions, the guarantee shall be computed on the basis of the average daily rate of  the positi,ms 

relieved. In any month in which such employe earns less than his guarantee, unless absent from 

duty,  he will be paid the difference. Hours in excess of  eight woi'ked on any day for hourly and 

daily rated guaranteed employes shall be paid in addition to the guarantee at the applicable over- 

time rates. For monthly rated guaranteed agents, hours worked in any week in excess of  forty- 

eight (48) hours on the six days of  a work week shall be paid for in addition to the guarantee at 

overtime rate, where applicable. 

Section 4. The displacement allowance shall be paid to the regularly assigned incumbent of 

the position permanently abolished as defined in Section I, ARTICLE 11, hereof. If the position 

of  an employe is abolished while he is absent from service, he will be entitled to the displacement 

allowance when he returns to service. The employe temporarily filling said position at tht: time it 

was abolished will be given a displacement allowance on the basis of said position until the regular 

employe returns to service and thereafter shall revert to his previous stattls and will be given a dis- 

placement allowance accordingly, if any is due. 

ARTICLE VI 

Section I. Any Protected Employe of thc Carrier covered by thisAgrcement who is deprived 

of employment as a result of force reduction resulting from the permanent abolishment of  a posi- 

tion as defined in Section I, ARTICLE Ii, hereof shall be accorded an allowance (hereinafter 

termed furlough allowance) based on the hourly, daily, or monthly rate of the position occuI:ied :~t 
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time affected, adjusted to include subsequent general wage adjustments (including cost-of-living 

adjustments). 

The furlough allowance of hourly or daily rated cmployes will be computed on the basis of  176 

hours per month. This furlough allowance will be payable for a period cqtlivalcnt to the length of  

service of  the employe involved, with a maximum period of five years, except as otherwise provided 

herein. 

Section 2. For the purposes of  this Agreement, the length of  service of  the Protected Em- 

pioye shall be determined oil tile basis of his earliest seniority date on a seniority district set forth 

in Rule 2, as amended, of  the Master Agreement on the date affected, tic shall be given credit for 

one month's  service for each month in which he performed any' servicc and twelvc such months 

shall be credited as one year's service. The employment  status of  a Protected Employe shall not bc 

interrupted by furlough in instances where such employe has a right to and does return to service 

when called. In determining length of  service of  an employc acting as an officer or other  official 

representative of  an employe organization, he will be given credit for performing service while so 

engaged on leave of  absence lrom the service of  the Carrier. 

Section 3. A Protected Employe affected by a permanent abolishment of  a position as de- 

fined in Section i, ARTICLE 11, hereof  shall be regarded as deprived of  his employment  and 

entitled to a furlough allowance in the following cases: 

(a) When as a result of  said permanent abolishment of  his position he is unable to obtain, by 

the exercise of  his seniority rights, a position in any district in which he holds seniority: 

(b) When the position he holds is not abolished but he loses his position as a result of the 

exercise of seniority rights by another employc as a result of  said permanent abolishment 

or by other  employes brought about as a proximate consequence of such permanent 

abolishment of  a position, and if he is unable, by the exercise of  his seniority rights, to 

secure a position in any district in which hc holds seniority. 

Section 4. A Protected kmploye shall not bc regarded as deprived oleml~loyment  in case of  

his resignation, death, retirement on pension or on accot~nt t~l" age or disability in accordance with 
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the current rules and practices applicable to employes generally, dismissal for justifiable cause in 

accordance with the rules, forfeiture of  seniority, furlough due to any of the exceptions listed in 

ARTICLE II hereof or failure to work when called in any seniority district within thirty (30) normal 

route miles of his point of employment on date furloughed. Protected l:mployes electing to accept 

voluntary furlough status rather than place themselves on positions rcqtliri,~g ;~ change of  residence 

will not be subject to the protective provisions of this Article while so fttrloughed. 

Section 5. Each employe receiving a furlough allowaHce shall keep the Carrier intormcd of  

his address and the name and address of  any employer by whom he may bc regularly employed, in- 

cluding the address of  his place of  business if self--employed. 

Section 6. The furlough allowance shall be paid to the regularly assigned incumbent of the 

position permanently abolished as defined in Section I, ARTICLE il, hereof. If the position of an 

employe is abolished while he is absent from service, he will be entitled to the furlough allowance 

when he returns to service. A Protected Empioye temporarily filling said position at the time it 

was abolished will be given displacement or furlough allowance whichever is applicable, on the 

basis of said position until the regular employe returns to service and thereafter shall revert to his 

previous status and will be given a furlough allowance accordingly, if any is duc. 

Section 7. A Protected Employe receiviag a furlotJgh allowance shall bc subject to call to 

return to service after being notified in accordance with the rules agreement. Further, such employe 

may be required to return to the service of  the Carrier for other reasonably comparable employment 

for which he is physically and mentally qualified at the point from which furlot~ghed or within 30 

normal route miles thereof. 

An employe receiving a furlough allowance under this Agreement will be required to protect 

all work for which qualified or retrained within the craft at any point from which furloughed or 

at any point in ally seniority district located within 30 miles thereof. 

Section 8. If an cmploye who is receiving a furlough ,lllowancc returns to service, the lurlo!lV..h 

allowance ~hall cease while hc is so reemploycd and the period of time dttring which he is so rccm- 

ploycd shall be deducted from the total period for which he is entitled t¢~ receive a lurlough 
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allowance. During the time of  such reemployment,  however, he shall be entitled to protection in 

accordance with the provisions of ARTICLE V. If an employe who had received a furlough allow- 

ance and had returned to service (other than for temporary work or vacation relief), is again 

affected by the permanent abolishment of  a job to the extent that he is eligible for another furlough 

allowance, the furlough allowances will not be cumulative, i.e., each eligibility and period of  furlough 

allowance will be figured separately and the empioye affected entitled to the higher or highest of 

such furlough allowances, the furlough allowance not to be combined. 

Section 9. Furlough allowances of  Protected Employes will be reduced by the full amount of  

unemployment  bellefits received or to which entitled, compensation received from Carrier (including 

time claim payments, payments in lieu of  vacation, sick pay, jury  duty pay, etc.), compensation 

from any other employment  and/or self-employment, and/or compensation lost account forfeiture 

of seniority. Time claim payments will be considered as compensation for the month in which 

applicable rather than the month in which allowed. 

Section !0. A furlough allowance shall cease prior to the expiration of  its prescribed period 

in the event of: 

(a} Failure without good cause to return to service in accordance with rules of  the Master 

Agreement; 

(b) Resignation; 

(c) Death; 

(d} Retirement on pension on account of  age or disability in ac~;ordance with the current 

rules and practices applicable to employes generally; 

(e) Dismissal for justifiable cause; 

~t') Forfeiture of  all seniority pursuant to the rules of  the applicablc rules agreement; or 

(g) Option for severance pay. (One exceptioli to the first paragraph of  ARTICLE X will be 

that an employe eligiblc for and receiving a furlot, gh allowance may, within ninety (90) 

days from date furloughed resign and request a lulIIl~ sun| separation allowance. -Ihc 
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amount thereof  shall be determined in accord with ARTICLE X, less any and all amounts 

received as furlough allowance. 

ARTICLE VII 

Further, the protective benefits of  this Agreement shall not apply ill the event an employc 

protected under this Agreement is affected because of  a decline in the Carrier's coal revenue and 

non-revenue ton miles in excess of  5% in any thirty day period compared with a thirty day com- 

parable period in the year 1974, it being understood and agreed that a reduction in force in the 

craft represented by BRAC may be made at any time during the said thirty day period below the 

number of employes of  carrier represented by BRAC to the extent  of  I"/c for each i% the said de- 

cline exceeds 5%. Upon restoration of  the Carrier's business following any such force reduction, 

employes who are furloughed by the application of  this ARTICLE VII must be recalled in accordance 

with the same formula within 15 calendar days. 

ARTICLE VIII 

If any emergency affecting employes protected under this Agreement results in loss or damage 

to the Carrier's facilities, Carrier will not i fy  BRAC within 45 days of  the date of  commencement  of 

the emergency whether or not it intends to restore the Carrier facilities so lost or damaged, in the 

event the Carrier elects not to restore the Carrier facilitie~ so lost or damaged, the protection 

eligibility of the employes protected under this Agreement who are so afl'ectcd by such loss or 

damage of  Carrier facilities will resume from that day; and, if the Carrier elects to restore the facili- 

ties so lost or damaged, the protection eligibility of the clnployes protected under this Agreement 

who are so affected by such loss or damage of  Carrier facilities will resume when such restoration 

is completed or six months after the date such loss or daJllage occurs, whichever occurs first. 

ARTICLE IX 

Protected Employes in a furlough status, except those who have elected voluntary furlough, 

will, during the protective period, be continued in the apt~licablc hospital, medical and surgical in- 

surance, health aud welfare plan and dental plan, the ~amc :~ cmployes in active service. 
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ARTICLE X 

Section I. Any employe of the Carrier eligible to receive a furlough allowance under 

ARTIC.LE VI hereof,  may, at his option at the time first eligible for such furlough allowance, re- 

sign and lin lieu of  all other benefits and protections provided in this Agreement) accept ira a 

lump sum a separation allowance determined in accordance with the following schedule: 

Length of Service 

1 yr. and less than 2 yrs. 

2 yrs. and less than 3 yrs. 

3 yrs. and less than 5 yrs. 

5 yrs. and over 

Separation Allowance 

3 months '  pay 

6 months" pay 

9 months '  pay 

12 months '  pay 

in the case of  employes with less than oue (1) year's service, five (51 days" pay, at tile rate of 

the position last occupied, for each month in which they performed service will be paid as the lump 

sum. Length of  service shall be computed as provided in ARTICLE VI, Section 2. One month 's  

pay shall be computed by multiplying by 30 the daily rate of  pay received by the employe in the 

position last occupied prior to time of  furlough. 

Section 2. Where, as a result of  the permanent abolishment of  positions, there exists a sur- 

plus of  Protected Empioyes at a point so that some Protected Employes in order to continue in 

service would be required to transfer to other  points requiring a change of residence, then those 

Protected Employes at such point who are 62 years of age or over, to the extent  of the number of 

surplus Protected Empioyes at such point, may elect to request that rather than remain in service 

they be allowed to resign and accept lump sum separation allowance. It shall be within tile discre- 

tion of  the Carrier in each individual case as to whether such request will or will not be honored. 

Where such requests are honored, the lump sum separation allowance shall be computed ira act:t~rd- 

ance with the schedule set forth above, plus compensation for vacation earned and not yc'! taken, 

Provided. Howerer. that in no case shall such an employe be eligible for more money in separation 

allowance than would have been produced by working his assigHcd hours Iplus holiday pay. i!'.any) 
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to the end of the month in which he would be required to retire to be eligible for supplemental 

annuity under the Railroad Retirement Act. 

ARTICLE X! 

An employe protected under this Agreement who is affected by the permanent abolishment 

of  positions as defined in Section i, ARTICLE 11, hereof  and who is, as a result thereof,  required 

to change his residence ill order to secure a position shall be afforded the benefits of  Section.-: 4 and 

5 of  the April 7, 1965 Memorandum Agreement between the parties. 

In lieu of  the benefits provided for in Section 5 o f  the April 7, 1965 Memorandum Agrcement~ 

a Protected Employe may accept an amount equal to 10% of  the fair market value of  his home, in 

which event the Carrier shall be relieved of  any obligatiou uudc¢ said Section 5. 

ARTICLE Xll 

In the event any dispute or controversy shall arise between the Carrier and an individual cm- 

ploye, or his authorized representative, as to the interpretat ion or application of  any of  the pro- 

uisions (except as defined in ARTICLE Xl) of  this Agreement to any specific individual or 

individuals which cannot be settled by the parties after being handled in the usual manner up to and 

including appeal to the Vice President-Administratioa~, stlch dispute may be submitted by either 

party to an Arbitration Board as hereinafter provided at any lime within one year after the date 

of  the Vice President-Administration's decision in the dispute. 

Arbitration may be initiated by either party, by serving notice on the other party of  the 

specific issue in dispute and the specific individuals involved. In such notice, the party shall desig- 

nate one member of  the Arbitration Board to represent such party. Within ten days after receipt 

of such notice, the party upon whom such notice is served shall designate a member of  the Arbitra- 

tion Board to represent such party. The melnbers so designated shall be cousidercd the party 

members. 

Within twenty days of  the date one party serves nolicc of arbilration upol| the other  party, 

tile two party members of  the Arbitration Board shall JJlect Zllltl at tempt to agree upon a third, or 
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neutral, member o f  such Board. If agreement can be so reached and tile party agreed upon will serve, 

the Arbitration Board shall be thus established. 

In the event the party upon whom notice of  arbitration is served fails within ten days to 

select an arbitrator to represent him, the Vice President-Administration (in the c~lse of  Carrier's 

failure to act) or the General Chairman of BRAC (in tile c~tse ~,f inaction of  the employe or his 

authorized representative) shall bc deemed to be the second party member of  the Arbitration 

Board. in the event the party members fail to agree upon the third or neutral member of  the Arbi- 

tration Board within twenty days of the date one party serves notice of  arbitratioll, the party 

serving such notice may at any time thereafter request the National Mediation Board to appoint 

the third or neutral member of  such Board, and when the neutral member is so appointed, the 

Arbitration Board shall be thus established. 

The neutral member agreed upon by the party members, or appointed by the National Mcdia- 

tion Board, shall have the same authori ty as the party members. 

The Arbitration Board shall meet within thirty days after being established, and shall proceed 

to investigate such dispute and render its award, which shall be final and binding on the parties. 

In the case of failure or refusal of  either party member Io act, the other  two members of  such 

Board shall be competent  to so meet and render an award. 

The jurisdiction of  the Arbitration Board shall be limited to deciding the specific issues sub- 

mitted to it and the Board shall not have authority to change or modify any provisions of  this 

Agreement. All cost and expenses of  the Arbitration Board, except salaries and expenses of  the 

party members, not assumed by the National Mediation Board, shall be assumed equally by the 

parties. 

ARTICLE Xlll 

Section I. In any case where there exists a surplus of  furloughed protected employees on any 

seniority district and the Carrier desires to transfer such stlrphis furloughed protected employes to 

a different seniority district, the Carrier shall furnisl~ tl~c (;c~lcral (ihairmzm Ihc following notice of 

any such proposed transfer: 
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(a) 30 days notice where not more than five employcs are to be transferred when a change 

in residence is not required. 

(b) 60 days notice where more than five employes are to be transferred when a change in 

residence is not required. 

(c) 90 days notice when such transfer requires a change ill residence. 

Such notice shall contain a full and adequate statemen! of  tile proposed ch:mgc or changes, 

including an estimate of  the number of  employes to be transferred. 

Section 2. A furloughed protected employe effected by a notice thai the Carrier desires to 

transfer him to a different seniority district shall, if the transfer involves a change in residence, be 

entitled to the following options: 

l,a) Voluntarily furloughing himself at his home location and have his monthly displacement 

allowance suspended during the period of voluntary furlough: or 

(b) Be severed from employment upon payment to him of a separation allowance computed 

as provided in Article X. 

Section 3. Empioyes transferring to a new point of  employment requiring a change of resi- 

dence shall be entitled to the benefits contained in Article XI. 

Section 4. The total number of furloughed protected employes proposed to be transferred 

to a different seniority district shall not exceed the number of bona fide permanent vacancies 

available to such employes at the time of transfer. A bona fide vacancy is a vacancy which, in the 

absence of  a transfer of  a furloughed protected employe, would require the Carrier to employ a 

new employe. Transfers to vacancies requiring a change in residence under this Article shall be 

subject to the following: 

The vacancy shall first be offered to tile junior qualified protected employe in the 

seniority district where the vacancy exists and such employe shall have twenty (20) days to 

elect one of the options set forth in Section 2 of this Article. If that cmploye elects not to 

accept the transfer, the bona fide vacancy will then bc offered in inverse seniority order, to any 
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remaining qualified protected empioye deprived of  employment  in the seniority district, who 

will each have twenty (20) days to elect one of  the options set forth in Section 2 of  this Article 

or to make the transfer. 

Section 5. Employes transferred under this Article will have their established seniority trans- 

ferred from the district in which furloughed to the district to which transferred. 

ARTICLE XIV 

A Protected Employe who performs compensated service for the Carrier will be allowed the 

rate of  pay of  the position worked or his protected rate, whichever is greater, subject to the pro- 

visions of  this Agreement. 

ARTICLE XV 

An employe eligible for benefits under this Agreement must tile a claim therefor in writing 

with the officer designated by the Carrier within thirty (30) days following the end of  the month 

for which claim is filed. 

ARTICLE XV! 

In the event of  any conflict between the provisions of  this Agreement and the provisions of  

the Master Agreement of  April I. 1973, as amended, the applicable provisions of  this Agreement 

shall govern. 
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MEMORANDUM AGREEMENT 

This Memorandum Agreement entered into as of  this day of  
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1978, by and between Norfolk and Western Railway Company ("Carrier") and Brotherhood of 

Railway, Airline and Steamship Clerks, Freight Handlers, Express and Station Employes ( "BRAC"k  

Employes entering the service of  the Carrier on positions subject to the April 1, 1973 Master 

Agreement will be compensated at: 

I. 90% of the rate of  the positions worked during their first year of  employment;  

2. 95% of the rate of  the positions worked during their second year of  employment:  and 

3. 100% of the rate of  the positions worked thereafter. 
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